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COMPLAINT 


(Damages for Wrongful Death and for Breach of 
Contract) 


The plaintiffs by their attorney, Murdaugh Stuart 
Madden, complaining of the defendants, respectfully 
allege: 


Count I 


1. At all times herein mentioned, the plaintiffs, were 
and are, and the plaintiffs’ decedent, William Gordon 
Tuller, until his death was, resident in the State of 
Virginia and citizens of the United States of America. 


2. Upon information and belief, that at all times herein 
mentioned, the defendant, Koninklijke Luchtvaart Maat- 
schappij N. V. KLM Royal Dutch Airlines Holland (KLM) 
was and is a corporation organized and existing under 
the laws of the Kingdom of the Netherlands. 


8. Upon information and belief, that at all times herein 
mentioned, the defendant KLM was an air carrier, en- 
gaged in the business of transporting passengers by air 
between various parts of the World, including the points 
New York, New York, Shannon, Hire, and other Cities in 
Europe, and in the design, modification, maintenance and 
repair of aircraft, is authorized to do business and is 
doing business in the District of Columbia, and in con- 
nection therewith maintained and now maintains an 
office and place of business in the District of Columbia. 


4. Upon information and belief, that at all times 
herein mentioned, the defendant Societe Anonyme Belge 
@Exploitation De La Navigation Aerienne (Sabena) was 
and is a foreign corporation or similar entity duly 
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organized under the laws of the Kingdom of Belgium, 
and is authorized to do business and is doing business 
in the District of Columbia, and maintains an office 
and place of business in the District of Columbia, and is 
an air carrier engaged in the business of transporting 
passengers and cargo by air for hire between various 
parts of the World and in rendering to passengers, ship- 
pers and other carriers services connected with air trans- 
portationand the various phases thereof. 


5. Upon information and belief, that at all times 
herein mentioned, the defendant, Lockheed Aircraft Cor- 
poration, was and is a corporation duly organized and 
existing under the laws of the State of California, and 
is authorized to do business and is doing business in 
the District of Columbia and maintains an office and 
place of business in the District of Columbia, and was 
and is engaged in the design, manufacture, inspection and 
testing of aircraft, its systems, components, parts and 
appurtenances, to be used for the purpose of transporting 
passengers and cargo in commercial operation in various 
parts of the World. 


6. That the suit herein is of a civil nature, the matter 
in controversy exceeds the sum of $3,000 exclusive of 
interest and costs, and there is a diversity of citizenship 
between the parties. This suit is also brought under the 
International Air Transport Agreement, commonly known 
as the Warsaw Convention, 49 Stat. 3,000 et seq. 


7. Upon information and belief, that at all times 
herein mentioned, the defendant, KLM, its officers, agents, 
servants and employees owned, operated, maintained and 
controlled a Lockheed Super Constellation Aircraft 
Model 1049H, Serial No. 4509, bearing registration iden- 
tification PH-LKY. 
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8. Upon information and belief, the aforesaid air- 
craft, its appurtenances, systems and components, was 
manufactured, designed, inspected, tested, equipped and 
modified by the defendant, Lockheed, for the carriage of 
passengers in international air transportation; that the 
design, testing, modification and equipping were known 
by, contributed to and participated in by KLM, and that 
servicing, operation and maintenance procedures for such 
aircraft, its accessories, systems and components were 
recommended, prescribed and issued from time to time 
by defendant, Lockheed, to defendant, KLM. 


9. That on or about the 5th day of September, 1954, 
said William Gordon Tuller was a fare paying passenger 
on the said aircraft en route from Shannon to New York. 


10. Upon information and belief that on or about 
the 5th day of September, 1954, the said aircraft in 
which the said William Gordon Tuller was a passenger, 
while in flight and after take-off from Shannon Airport, 
Eire, was caused to and did crash into the ground in 
the vicinity of Shannon, Hire. 


11. That as a result of the said crash many of the 
passengers and some of the crew in said airplane were 
fatally injured, including the said William Gordon Tuller. 


12. Upon information and belief, at all times herein 
mentioned, at Shannon Airport, Sabena, among other 
things, undertook and had the duty of dispatching, main- 
taining a watch and keeping track of, and in contact with 
all KLM aircraft and their whereabouts at all times, from 
time of take-off until after the aircraft had safely reached 
cruise altitude and was on its outward course and gen- 
erally was responsible for the safe and proper opera- 
tion of KLM aircraft out of the Shannon Airport and 
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surrounding area, and to render immediate assistance for 
the safety and rescue of the aircraft and its passengers. 


13. Upon information and belief, the crash of the 
aforesaid aircraft and resultant injuries and death sus- 
tained by William Gordon Tuller were caused solely 
by the fault, carelessness and negligence of the defendants, 
their officer, servants, agents, representatives and em- 
ployees, in, including among other things, the design, 
manufacture, equipping, modifying, inspection and test- 
ing operation, maintenance and dispatching procedures 
and systems of and for the aforesaid aircraft, its parts, 
appurtenances and components, and in the inspection, 
operation, maintenance, servicing, control and maneuver, 
dispatching, tracking, watching, contacting, controlling 
and assisting of said aircraft, its parts, appurtenances 
and components, and was in nowise contributed thereto 
by the said William Gordon Tuller. 


14. That the said William Gordon Tuller at the time 
of his death was thirty-five years of age, and was in 
good health and had a life expectancy of about thirty- 
six years, could reasonably expect substantial increases 
in his earnings and income, was survived by Gertrude 
Owen Tuller, his lawful wife, and their children, Kathe- 
ryn L. Tuller and Jean E. Tuller, all of whom are the 
heirs at law and next of kin of deceased; and this action 
is brought on their behalf, as well as on the behalf of 
the estate herein. 


15. That on or about September 20, 1954, by appoint- 
ment of the Circuit Court of Fairfax County, State of 
Virginia, plaintiff, Gertrude Owen Tuller, was duly ap- 
pointed Executrix under the will of William Gordon 
Tuller, deceased, and she has duly qualified to act and 
is now acting as such, 
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16. That the injujries sustained by the decedent were 
such that if death had not ensued, he would have been 
entitled to maintain an action and recover damages during 
his lifetime, but no such action was instituted nor 
recovery had during decedent’s lifetime, and that this ac- 
tion is being instituted within the time limited therefor. 


17. That prior to and at the time of the death of the 
decedent herein, the aforesaid Gertrude Owen Tuller, 
Katheryn L. Tuller and Jean E. Tuller were dependent 
upon him for support, maintenance, and in the case of 
the children, education; that as a result of his death, the 
aforesaid next of kin have been deprived thereof, including 
his society, services, aid and comfort, moral and material 
aid and support, and plaintiffs and said next of kin 
have suffered material, moral and monetary damages, 
including grief, mental pain and anguish, and incurred 
funeral and burial expenses; that the plaintiffs’ decedent 
at the time of the crash had with him baggage and per- 
sonal belongings of value in excess of Three Thousand 
and Five Hundred Dollars ($3,500.00) which were lost 
and destroyed; all amounting to the sum of One Million 
Three Thousand Five Hundred Dollars ($1,003,500.00). 


18. That by reason of the foregoing, plaintiffs have 


suffered damages in the sum of One Million Three Thou- 
sand Five Hundred Dollars ($1,003,500.00). 


Count II 


19. Plaintiffs repeat and reallege paragraphs 1 to 17, 
inclusive, hereof. 


20. That said crash and death of said William Gordon 
Tuller and resultant damage were caused by the wanton 
neglect, willful misconduct and gross negligence of the 
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defendants, their officers, agents, servants, representatives 
and employees in the manufacture, design, selection, op- 
eration, maintenance, modification, control and maneuver 
of said aircraft, its systems, parts and appurtefances, and 
disregard of the safety of the passengers, or by such de- 
fault or negligence on the part of the said defendants, 
their officers, agents, servants, representatives and em- 
ployees in the manufacture, design, selection, operation, 
maintenance, modification, control and maneuver of said 
airplane, its systems, parts and appurtenances and disre- 
gard of the safety of the passengers, as to constitute or 
be equivalent to wanton neglect, willful misconduct and 
gross negligence. That exemplary and punitive damages 
should be assessed against defendants. 


21. That by reason of the foregoing, plaintiffs have 
suffered damages in the sum of One Million Dollars 
($1,000,000). 


Count III 


22. Plaintiffs repeat and reallege paragraphs 1 to 17, 
inclusive, hereof. 


23. That during the summer of 1954 defendant KLM 
and the decedent William Gordon Tuller entered into a 
contract of carriage covering the ill-fated flight herein- 
above referred to whereby defendant KLM agreed to 
safely transport said decedent on said flight. By reason 
of the crash hereinabove described and the aforemen- 
tioned agreements between defendant KLM and the de- 
cedent, defendant KLM breached its contract of carriage 
with said decedent in that said decedent was killed in 
said crash and his personal effects of the value of in ex- 
cess of Three Thousand Five Hundred Dollars ($3,500.00) 
were destroyed or lost, resulting in the pecuniary loss as 
hereinabove described. 
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24. That by reason thereof, your plaintiffs have been 
damaged in the sum of One Million Three Thousand Five 
Hundred Dollars ($1,003,500.00). 


Count IV 


25. Plaintiffs repeat and reallege paragraphs 1 to 
17, inclusive, hereof. 


26. Upon information and belief, that at the times 
herein mentioned, it was and continues to be, the law of 
Eire applicable to the aforesaid accident that whenever 
the death of a person shall be caused by the wrongful 
act, neglect or default of another, the wrongdoer shall 
be liable for damages by reason of such death, to the 
wife, children and parents of the person whose death was 
so eaused, and that an action to enforce such liability 
may be brought by or in the name of the executor, ad- 
ministrator or representative of the person so deceased, 
for the benefit of such next of kin. 


97. That by reason of the foregoing, plaintiffs have 
suffered damages in the sum of One Million Dollars 
($1,000,000). 


Count V 


98, Plaintiffs repeat and reallege paragraphs 1 to 17, 
inclusive hereof. 


29. By reason of the foregoing and by reason of the 
negligence of the defendants as aforesaid, decedent was 
severely and seriously injured and suffered great physi- 
cal and mental pain and became sick, sore and disabled 
and suffered shortening of expectation of life and of pros- 
pective happiness. 
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30. Upon information and belief, that at the times 
herein mentioned, it was, and continues to be, the law of 
Hire that the estate, the executor, administrator or per- 
sonal representative, heirs at law and next of kin of de- 
cedent may recover damages for the aforesaid injuries, 
and may also recover for economic, pecuniary and ma- 
terial loss to the estate of decedent and his heirs at law 
and next of kin and/or which the decedent would have 
been able to recover if death had not ensued; that such 
claims survive the death of the decedent. 


31. That by reason thereof, the decedent and his es- 
tate and the plaintiff for the heirs at law and next of kin 
have been damaged in the sum of One Million Dollars 
($1,000,000). 


32. Plaintiffs repeat and reallege paragraphs 1, 2, 3, 
6, 7, 8, 9, 10, 11, 13, 14, 15, 16 and 17 hereof. 


33. Upon information and belief that pursuant to the 
law applicable to said crash in Hire where a passenger 
dies as aforesaid arising out of the operation of such air- 
craft, the carrier is liable for damages sustained by rea- 
son thereof to the estate, members of decedent’s family, 
next of kin, heirs at law and his representatives, and that 
such carrier is liable unless it proves that it and its agents 
had taken all necessary measures to avoid the damages 
or that it was impossible for it or them to take such 
measures. 


34. That by reason of the foregoing, plaintiffs have 
suffered damages in the sum of One Million Dollars 
($1,000,000). 
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Counr VII 


35. Plaintiffs repeat and reallege paragraphs 1, 2, 3, 
6, 7, 8, 9, 10, 11, 13, 14, 15, 16, 17 and 33 hereof. 


36. That such crash and death of the said William 
Gordon Tuller and the resulting damages were caused by 
the willful misconduct and gross negligence of the de- 
fendant KLM, its officers, agents, servants, representa- 
tives and employees in the selection, inspection, testing, 
modifying, equipping, maintenance, operation, control and 
maneuvering of said airplane, the training of its crews 
and disregard of the safety of the passengers, or by such 
default or negligence on the part of said defendant, its 
officers, agents, servants, representatives and employees 
in the selection, maintenance, modifying, equipping, opera- 
tion, control and maneuvering of said airplane, the train- 
ing of its crew and disregard of the safety of the pas- 
sengers as to be equivalent to willful misconduct or gross 
negligence. 


37. That by reason of the foregoing, plaintiffs have 
suffered damages in the sum of One Million Dollars 
($1,000,000). 


Count VIII 


38. Plaintiffs repeat and reallege paragraphs 1 to 4 
and 6 to 17 hereof. 


39. Upon information and belief, that prior to, during 
and after the happening of said crash, the defendants 
KLM and Sabena, in violation of their duties and obliga- 
tions, neglected to provide prompt and adequate alert and 
rescue service and aid for the decedent and his belong- 
ings, and otherwise neglected him, and disregarded his 
welfare and safety, contributing to his physical pain and 
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suffering, and causing or contributing to his injuries and 
death. 


40. That by reason thereof, plaintiffs have suffered 
damages in the sum of One Million Dollars ($1,000,000). 


Counr IX 


41. Plaintiffs repeat and reallege paragraphs 1 to 4 
and 6 to 17, 26, 30 and 39 hereof. 


42. Upon information and belief, that at the times 
herein mentioned it was and continues to be the law of 
Eire, that while a person is a passenger for hire in means 
of public conveyance or common carriage, including a 
commercial air transport, and the conveyance or air- 
craft crashes and is otherwise disabled, that the carrier 
or operator and its agents have the duty and obligation 
to render prompt and complete protective measures for 
the rescue, aid, health, safety and well-being of a pas- 
senger injured or involved in such accident. 


43. That by reason of the foregoing, plaintiffs have 
suffered damages in the sum of One Million Dollars 
($1,000,000). 


Wuererore, plaintiffs demand judgment against the 
defendants in the sum of One Million Three Thousand 
Five Hundred Dollars ($1,003,500), together with interest 
from September 5, 1954, and the costs and disbursements 
of this action. 


M S Mapper 
Murdaugh Stuart Madden 
Attorney for Plaintiffs 
1000 Hill Building 
Washington 6, D. C. 
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[SAME TITLE] 


Neen eee ED 


ANSWER OF KENINKIJKE LUCHTVAART 
MAATSCHAPPIJ N.V. KLM ROYAL DUTCH 
AIRLINES HOLLAND, TO COMPLAINT 


Fimsr DErensE 


In answering Count I of the Complaint, this defendant 
asserts that it is without knowledge or information sufi- 
cient to form a belief as to the truth of the allegations 
contained in paragraphs 1, 4, 5, 14, 15 and 17, or as to 
the allegations of paragraph 11, with respect to the dece- 


dent Tuller; it admits that at all times mentioned in the 
Complaint it was an air carrier engaged in the business of 
transporting passengers by air between various parts of 
the world, including the points of New York, New York 
via Shannon, Eire, and other cities in Europe; that it is 
engaged in the maintenance of aircraft used by it in the 
course of such business, and that in connection with such 
business it has an office and place of business in the Dis- 
trict of Columbia; it admits that the aircraft mentioned 
in the Complaint, and certain of its appurtenances, systems 
and components were manufactured by defendant, Lockheed, 
and that servicing, operation and maintenance procedures 
for such aircraft, and certain of its accessories, systems and 
components were recommended and issued from time to 
time by defendant Lockheed, to this defendant; it admits 
that the aircraft in which the said William Gordon Tuller 
was a passenger came in contact with the water and 
ground in the vicinity of Shannon, Eire, on the date 
alleged, and that certain of the passengers and crew were 
fatally injured; it denies that it has any knowledge or 
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information sufficient to form a belief as to the truth of 
any of the allegations contained in paragraph 12 of the 
Complaint, except that it admits that the defendant Societe 
Anonyme Belge d’Exploitation De La Navigation Aerienne 
(Sabena) was engaged in performing certain dispatching 
services in connection with the operation of the KLM 
aircraft, at Shannon Airport, and in the surrounding area; 
it denies each and every allegation as to it contained in 
paragraph 13; it denies each and every allegation contained 
in paragraph 16, except that it admits that no action was 
instituted nor recovery had against it during decedent’s 
lifetime; it denies each and every allegation contained in 
paragraph 18 of the complaint. 

With respect to Count II of the complaint it repeats and 
realleges each and every allegation, admission and denial 
contained in paragraphs 1 through 17 inclusive, of this 
answer with the same force and effect as if herein repeated 
and set forth at length; it denies each and every allegation 
contained in paragraphs 20 and 21 of the Complaint, so far 
as they refer to this defendant. 

With respect to Count III of the Complaint it repeats 
and realleges each and every allegation, admission, and 
denial contained in paragraphs 1 through 17, inclusive, 
of this answer with the same force and effect as if herein 
repeated and set forth at length; it admits that it entered 
into a contract of carriage covering the flight referred to 
in the Complaint; it is not required to answer the conclu- 
sions of law contained in paragraph 23; it denies each and 
every other allegation contained in paragraph 23; it denies 
each and every allegation contained in paragraph 24 of the 
Complaint. 

With respect to Count IV of the Complaint, it repeats 
and realleges each and every allegation, admission and 
denial contained in paragraphs 1 through 17 inclusive of: 
this answer with the same force and effect as if herein re- 
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peated and set forth at length; it denies that it has any 
knowledge or information sufficient to form a belief as to 
the truth of any of the allegations contained in paragraph 
26; it denies the allegations contained in paragraph 27 of 
the Complaint. 

With respect to Count V of the Complaint, it repeats and 
realleges each and every allegation, admission and denial 
contained in paragraphs 1 through 17 inclusive of this 
answer with the same force and effect as if herein repeated 
and set forth at length; it is without information or belief 
sufficient to either admit or deny the allegations contained 
in paragraph 29, except that it denies any negligence on its 
part; it is without information or belief sufficient to answer 
the allegations contained in paragraph 30; it denies each 
and every allegation contained in paragraph 31. 

With respect to Count VI of the Complaint, it repeats 

and realleges each and every allegation, admission, and 
denial contained in its answer to paragraphs, 1, 2, 3, 6, 7, 
8, 9, 10, 11, 13, 14, 15, 16, and 17, with the same force and 
effect as if herein repeated and set forth at length; it is 
without information or belief sufficient to answer the 
allegations contained in paragraph 33, and further it is 
not required to answer the conclusions of law therein con- 
tained; it denies the allegations contained in paragraph 
34. 
With respect to Count VII of the Complaint, it repeats 
and realleges each and every allegation, admission and 
denial contained in its answer to paragraphs 1, 2, 3, 6, 7, 
8, 9, 10, 11, 13, 14, 15, 16, 17 and 33, with the same force 
and effect as if herein repeated and set forth at length; it 
denies each and every allegation contained in paragraphs 
36 and 37. 

With respect to Count VIII of the Complaint, it repeats 
and realleges each and every allegation, admission and 
denial contained in its answer to paragraphs 1 to 4, and 
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6 to 17, with the same force and effect as if herein repeated 
and set forth at length; it denies each and every allega- 
tion contained in paragraphs 39 and 40. 

With respect to Count IX of the Complaint, it repeats 
and realleges each and every allegation, admission and 
denial contained in its answer to paragraphs 1 to 4, 6 to 
17, 26, 30 and 39, of this answer with the same force and 
effect as if herein repeated and set forth at length; it is 
without information or belief sufficient to either admit or 
deny the allegations contained in paragraph 42, and it 
denies each and every allegation contained in paragraph 
43. 


Sreconp DrFENsE 


The Air Navigation and Transport Act, 1936, of the 
Republic of Eire, on September 5, 1954, and at all other 
material times, provided, in part, as follows: 


“17,—(1) The provisions of the Warsaw Conven- 
tion as set out in the First Schedule to this Act 
shall, so far as they relate to the rights and lia- 
bilities of carriers, passengers, consignors, con- 
signees and other persons, and subject to the pro- 
visions of this section and the next following sec- 
tion, have the force of law in Saorstat Eireann in 
relation to any carriage by air to which the Warsaw 
Convention applies, irrespective of the nationality 
of the aircraft performing that carriage. 


18—Any liability imposed by Article 17 of the 
First Schedule to this Act on a carrier in respect 
of death of a passenger shall be in substitution for 
any liability of the carrier in respect of the death 
of that passenger under any statute or at common 
law, and the following provisions shall have effect 
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with respect to the persons by and for whose benefit 
the liability so imposed is enforceable and with 
respect to the manner in which it may be enforced, 
that is to say: 


(a) the liability shall be enforceable for the 
benefit of such members of the passenger’s 
family as sustained damages by reason of his 
death ; 


(b) for the purposes of paragraph (a) of this 
section: 


(i) the expression ‘member of a family’ means 
wife or husband, parent, stepparent, grand- 
parent, brother, sister, half-brother, half- 
sister, child, stepchild, grandchild, 


i ° * * 


the amount which may be recovered in any 
such action shall not exceed the actual and 
the prospective loss resulting from such death 
to the members of the passenger’s family ; 


Frmst ScHEDULE 


Article 1. 


(1) The present Convention shall apply to all 
international carriage of persons, luggage or goods 
performed by aircraft for reward. It shall apply 
equally to gratuitous carriage by aircraft per- 
formed by an air transport undertaking. 


(2) The expression ‘international carriage’ with- 
in the meaning of the present Convention shall be 
any carriage in which, according to the contract 
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made by the parties, the place of departure and the 
place of destination, whether or not there be a 
break in the carriage or a transhipment, are situated 
either within the territories of two High Contract- 
ing Parties, or within the territory of a single High 
Contracting Party, if there is an agreed stopping 
place within a territory subject to the sovereignty, 
suzerainty, mandate or authority of another Power, 
even though that Power is not a party to this 
Convention. * * * 


Article 17. 


The carrier is liable for damage sustained in the 
event of the death or wounding of a passenger or 
any other bodily injury suffered by a passenger, if 
the accident which caused the damage so sustained 
took place on board the aircraft or in the course of 
any of the operations of embarking or disembark- 
ing. 

Article 18. 


(1) The carrier is liable for damage sustained 
in the event of the destruction or loss of, or of 
damage to, any registered luggage or any goods, 
if the occurrence which caused the damage so sus- 
tained took place during the carriage by air. 


Article 20, 


(1) The carrier is not liable if he proves that he 
and his agents have taken all necessary measures 
to avoid the damage or that it was impossible for 
him or them to take such measures. 


(2) In the carriage of goods and luggage the 
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carrier is not liable if he proves that the damage 
was occasioned by negligent pilotage or negligence 
in the handling of the aircraft or in navigation and 
that, in all other respects, he and his agents have 
taken all necessary measures to avoid the damage. 


* cd * * 
Article 22. 


(1) In the carriage of passengers the liability of 
the carrier for each passenger is limited to the sum 
of 125,000 franes. * * ° 


(2) In the carriage of registered luggage and 
of goods, the liability of the carrier is limited to a 
sum of 250 francs per kilogram, unless the consignor 
makes, when handing over the package to the car- 
rier, a special declaration of the value at delivery 
and pays a supplementary sum if so required. * * * 


(3) As regards objects of which the passenger 
takes charge himself the liability of the carrier is 
limited to 5,000 frances per passenger. 


(4) The sums mentioned above shall be deemed to 
refer to the French france consisting of 6544 milli- 
grams gold of millesimal fineness 900. These sums 
may be converted into any national currency in 
round figures. 

* ° * ° 


Article 24. 


(1) In the cases covered by Articles 18 and 19 
any action for damages, however founded, can only 
be brought subject to the conditions and limits set 
out in the present Convention. 


(2) In the eases covered by Article 17 the provi- 
sions of the preceding paragraph also apply, without 
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prejudice to the questions as to who are the persons 
who have the right of action and what are their 
respective rights. 


Article 25. 


(1) The carrier shall not have the right to avail 
himself of the provisions of the present Conven- 
tion which exclude or limit his liability, if the 
damage is due to malice or to such default on his 
part as, in accordance with the law of the Court 
seised of the case, is considered to involve malice. 


(2) This right will be equally denied to him 
if the damage has been caused in similar conditions 
by one of his agents in the scope of his employment.” 


At the time the decedent herein met his death, he was 
being transported under a contract of carriage wherein 
the place of departure and of destination was within the 
United States of America and wherein there were agreed 
stopping places in The Netherlands and in Belgium, among 
other places, that such carriage was international car- 
riage within and subject to the terms and conditions 
set out in the First Schedule to the Air Navigation 
and Transport Act, 1936, of the Republic of Eire, as 
aforesaid; the requirements whereof were in all respects 
duly complied with by the defendant Koninkijke Lucht- 
vaart Maatschappij N. V.; this defendant and its agents 
took all necessary measures to avoid the damage com- 
plained of by the plaintiff, except for such measures as 
were impossible for it or them to take, and therefore 
claims exemption from and limitation of liability in ac- 
cordance with the terms and conditions of the said First 
Schedule previously quoted in this defense. 
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Turrp DEFENSE 


The transportation of the decedent referred to previ- 
ously in this answer was international transportation 
within and subject to the terms and conditions of the 
Convention for the Unification of Certain Rules Relating 
to International Transportation by Air, and Additional 
Protocol, signed at Warsaw October 12, 1929, (otherwise 
known as the Warsaw Convention), which was adhered 
to by the United States of America October 29, 1934 (49 
Stat., pp. 3000 et seg.), the requirements whereof were in 
all respects duly complied with by the defendant Konin- 
klijke Luchtvaart Maatschappij N. V.; this defendant and 
its agents took all necessary measures to avoid the damage 
complained of by the plaintiff, except for such measures 
as were impossible for it or them to take, and therefore 


claims exemption from and limitation of liability in 
accordance with the terms and conditions of the said 
Convention, and more particularly Articles 20 and 22 
thereof (49 Stat., p. 3019). 


Gainer & STEWART 


By RicHarp W. GaLiHEer 
Richard W. Galiher 
Attorneys for abovenamed defendant 


Of Counsel: 


Haircut, Garpvir, Poor anpD Havens 
80 Broad Street, New York 4, N. Y. 
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[SAME TITLE] 


a 


ANSWER OF DEFENDANT, SOCIETE ANONYME BELGE 
D’EXPLOITATION DE LA NAVIGATION AERIENNE, 
TO COMPLAINT 


First DEFENSE 


The above defendant denies that it has any knowledge 
or information sufficient to form a belief as to the truth of 
any of the allegations contained in paragraphs 1, 2, 3, 5, 
7, 8, 14, 15 and 17, of Count I of the Complaint, or as to 
the allegations contained in paragraph 11 with respect to 
the decedent, Tuller; it denies each and every allegation 
contained in paragraph 4 of the Complaint, except that it 
admits that it was and is a foreign corporation duly organ- 
ized under the laws of the Kingdom of Belgium, and that 
it is authorized by the Civil Aeronautics Board to engage 
in foreign air transportation as a foreign air carrier, main- 
taining an office and place of business in the District of 
Columbia and that it is engaged, inter alia, in the business 
of transporting passengers, mail and cargo by air for hire 
between various parts of the world, and in rendering to 
passengers, shippers and other carriers services connected 
with air transportation and the various phases thereof; it 
admits that the aircraft in which William Gordon Tuller 
was a passenger was in contact with the ground and water 
after takeoff from Shannon Airport, Hire, in the vicinity 
of Shannon Eire, and that a number of the passengers and 
the crew in said airplane died as a result of the accident; 
it denies each and every allegation contained in paragraph 
12 of the Complaint, except that it admits that at the 
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time menioned in the Complaint it had agreed with 
Koninklijke Luchtvaart Maatschappij N.V., among other 
things, to perform certain dispatching and related services 
in connection with the operation of KLM aircraft at 
Shannon Airport, and in the surrounding area; it denies 
each and every allegation as to it contained in paragraph 
13 of Count I of the Complaint; it denies each and every 
allegation contained in paragraph 16 of the Complaint, 
except that it admits that no action was instituted nor 
recovery had against it during the decedent’s lifetime; it 
denies each and every allegation contained in paragraph 
18 of the Complaint. 

With respect to Count II of the Complaint, it repeats and 
realleges each and every allegation, admission and denial 
contained in its answer to paragraphs one to 17 inclusive, 
with the same force and effect as if herein repeated and set 
forth at length, it denies each and every allegation con- 
tained in paragraph 20 as to it of Count II of the Com- 
plaint; and it denies each and every allegation contained 
in paragraph 21 of Count I. 

With respect to Count III of the Complaint, it repeats 
and realleges each and every allegation, admission and 
denial contained in its answer to paragraphs 1 to 17 inclu- 
sive, with the same force and effect as if herein repeated 
and set forth at length. It is without information or belief 
sufficient to either admit or deny the allegations contained 
in paragraph 23 of Count III; it denies each and every 
allegation contained in paragraph 24 of Count III of the 
Complaint. 

With respect to Count IV of the Complaint, it repeats 
and realleges each and every allegation, admission and 
denial contained in its answer to paragraphs 1 to 17 inclu- 
sive, with the same force and effect as if herein repeated 
and set forth at length; it is without information or belief 
sufficient to answer the allegations contained in paragraph 
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26, but it is not required to answer said allegations because 
they constitute conclusions of law; it denies each and every 
allegation contained in paragraph 27. 

With respect to Count V of the Complaint, it repeats 
and realleges each and every allegation, admission and 
denial continued in its answer to paragraphs 1 to 17 inclu- 
sive, with the same force and effect as if herein repeated 
and set forth at length; it is without information or belief 
sufficient to either admit or deny the allegations contained 
jn paragraph 29, except it denies any negligence on its 
part; it is without information or belief sufficient to answer 
the allegations contained in paragraph 30, and it is not 
required to do so because they constitute conclusions of 
law; it denies each and every allegation contained in para- 
graph 31. 

With respect to Count VI of the Complaint, it repeats 
and realleges each and every allegation contained in its 
answer to paragraphs 1, 2, 3, 6, 7, 8, 9, 10, 11, 13, 14, 15, 
16 and 17, with the same force and effect as if herein re- 
peated and set forth at length. It is without information 
or belief sufficient to either admit or deny the allegations 
contained in paragraph 33, and it is not required to answer 
said allegations because they constitute conclusions of law. 
Tt denies each and every allegation contained in paragraph 
34. 

With respect to Count VII of the Complaint, it repeats 
and realleges each and every allegation, admission and 
denial contained in its answer to paragraphs 1, 2, 3, 6, 7, 
8, 9, 10, 11, 13, 14, 15, 16, 17 and 33, with the same force 
and effect as if herein repeated and set forth at length; 
it denies each and every allegation contained in para- 
graph 36; it denies each and every allegation contained 
in paragraph 37. 

With respect to Count VIII of the Complaint; it re- 
peats and realleges each and every allegation contained 
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in its answer to paragraphs 1 to 4 and 6 to 17 as if herein 
repeated and set forth at length; it denies each and every 
allegation contained in paragraph 39; it denies each and 
every allegation contained in paragraph 40. 

With respect to Count IX of the Complaint, this de- 
fendant repeats and realleges each and every allegation 
contained in its answer to paragraphs 1 to 4, 6 to 17, 26, 
30 and 39, with the same force and effect as if herein re- 
peated and set forth at length; it is without information 
or belief sufficient to either admit or deny the allegations 
contained in paragraph 42, and it is not required to an- 
swer said allegations because they constitute conclusions 
of law; it denies each and every allegation contained in 
paragraph 43 of the complaint. 


Seconp DEFENSE 


The Air Navigation and Transport Act, 1936, of the 
Republic of Hire, on September 5, 1954, and at all other 
material times, provided, in part, as follows: 


“17.—(1) The provisions of the Warsaw Con- 
vention as set out in the First Schedule to this 
Act shall, so far as they relate to the rights and 
liabilities of carriers, passengers, consignors, con- 
signees and other persons, and subject to the pro- 
visions of this section and the next following sec- 
tion, have the force of law in Saorstat Eireann in 
relation to any carriage by air to which the Warsaw 
Convention applies, irrespective of the nationality 
of the aircraft performing that carriage. 

° * s 6 
18.—Any liability imposed by Article 17 of the 


First Schedule to this Act on a carrier in respect 
of the death of a passenger shall be in substitution 
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for any liability of the carrier in respect of the 
death of that passenger under any statute or at 
common law, and the following provisions shall 
have effect with respect to the persons by and for 
whose benefit the liability so imposed is enforce- 
able and with respect to the manner in which it may 
be enforced, that is to say :— 


(a) the liability shall be enforceable for the 
benefit of such members of the passenger’s 
family as sustained damages by reason of his 
death ; 


(b) for the purposes of paragraph (a) of this 
section :— 


(i) the expression ‘member of a family’ 
means wife or husband, parent, stepparent, 
grandparent, brother, sister, half-brother, 
half-sister, child, stepchild, grandchild. 


the amount which may be recovered in any 
such action shall not exceed the actual and 
the prospective loss resulting from such 
death to the members of the passenger’s 
family; 

* . * * 


First ScHEDULE. 


Article 1. 


(1) The present Convention shall apply to all in- 
ternational carriage of persons, luggage or goods 
performed by aireraft for reward. It shall apply 
equally to gratuitous carriage by aircraft per- 
formed by an air transport undertaking. 


(2) The expression ‘international carriage’ with- 
in the meaning of the present Convention shall be 
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any carriage in which, according to the contract 
made by the parties, the place of departure and 
the place of destination, whether or not there be 
a break in the carriage or a transhipment, are situ- 
ated either within the territories of two High Con- 
tracting Parties, or within the territory of a single 
High Contracting Party, if there is an agreed 
stopping place within a territory subject to the 
sovereignty, suzerainty, mandate or authority of 
another Power, even though that Power is not a 
party to this Convention. * ° * 


Article 17. 


The carrier is liable for damage sustained in the 
event of the death or wounding of a passenger or 
any other bodily injury suffered by a passenger, 
if the accident which caused the damage so sus- 
tained took place on board the aircraft or in the 
course of any of the operations of embarking or 
disembarking. 


Article 18. 


(1) The carrier is liable for damage sustained in 
the event of the destruction or loss of, or of dam- 
age to, any registered luggage or any goods, if the 
occurrence which caused the damage so sustained 
took place during the carriage by air. 


Article 20. 


(1) The carrier is not liable if he proves that he 
and his agents have taken all necessary measures 
to avoid the damage or that it was impossible for 
him or them to take such measures, 
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(2) In the carriage of goods and luggage the 
carrier is not liable if he proves that the damage 
was occasioned by negligent pilotage or negligence 
in the handling of the aircraft or in navigation and 
that, in all other respects, he and his agents have 
taken all necessary measures to avoid the damage. 


Article 22. 


(1) In the carriage of passengers the liability of 
the carrier for each passenger is limited to the sum 
of 125,000 franes. * * * 


(2) In the carriage of registered luggage and of 
goods, the liability of the carrier is limited to a 
sum of 250 francs per kilogram, unless the con- 


signor makes, when handing over the package to 
the carrier, a special declaration of the value at 
delivery and pays a supplementary sum if so re- 
quired. 


(3) As regards objects of which the passenger 
takes charge himself the liability of the carrier is 
limited to 5,000 frances per passenger. 


(4) The sums mentioned above shall be deemed 
to refer to the French france consisting of 6542 
milligrams gold of millesimal fineness 900. These 
sums may be converted into any national currency 
in round figures. 


* ° * 


Article 24. 


(1) In the eases covered by Articles 18 and 19 
any action for damages, however founded, can only 
be brought subject to the conditions and limits set 
out in the present Convention. 
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(2) In the cases covered by Article 17 the pro- 
visions of the preceding paragraph also apply, 
without prejudice to the questions as to who are the 
persons who have the right of action and what are 
their respective rights. 


Article 25. 


(1) The carrier shall not have the right to avail 
himself of the provisions of the present Convention 
which exclude or limit his liability, if the damage 
is due to malice or to such default on his part as, 
in accordance with the law of the Court seised of 
the case, is considered to involve malice. 


(2) This right will be equally denied to him if 
the damage has been caused in similar conditions 
by one of his agents in the scope of his employ- 
ment.” 


At the time the decedent herein met his death, he was 
being transported under a contract of carriage wherein 
the place of departure and of destination was within the 
United States of America and wherein there were agreed 
stopping places in The Netherlands and in Belgium, 
among other places; that such carriage was international 
carriage within and subject to the terms and conditions 
set out in the First Schedule to the Air Navigation and 
Transport Act, 1936, of the Republic of Eire, as aforesaid; 
that in performing certain dispatching and related serv- 
ices at Shannon Airport as alleged in the Complaint, this 
defendant was acting for and on behalf of the carrier, 
Koninklijke Luchtvaart Maatschappij N.V. in the perform- 
ance and carrying out of the said contract of carriage; 
this defendant and its agents took all necessary measures 
to avoid the damage complained of by the plaintiff, ex- 
cept for such measures as were impossible for it or them 
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to take, and therefore claims exemption from and limita- 
tion of liability in accordance with the terms and condi- 
tions of the said First Schedule previously quoted in this 
defense. 


Tump DEFENSE 


The transportation of the decedent referred to pre- 
viously in this answer was international transportation 
within and subject to the terms and conditions of the Con- 
vention for the Unification of Certain Rules Relating to 
International Transportation by Air, and Additional Pro- 
tocol, signed at Warsaw October 12, 1929, (otherwise 
known as the Warsaw Convention), which was adhered to 
by the United States of America October 29, 1934 (49 
Stat., pp. 3000 et seq); that in performing certain dis- 
patching and related services at Shannon Airport as al- 
leged in the complaint, this defendant was acting for and 
on behalf of the carrier, Koninklijke Luchtvaart Maat- 
schappij N.V., in the performance and carrying out of 
the contract of transportation; this defendant and its 
agents took all necessary measures to avoid the damage 
complained of by the plaintiff, except for such measures 
as were impossible for it or them to take, and therefore 
claims exemption from and limitation of liability in accord- 
ance with the terms and conditions of the said Conven- 
tion, and more particularly Articles 20 and 22 thereof 
(49 Stat., p. 3019). 

Gaurner & STEwaRT 


By Ricuarp W. GaLinER 
Richard W. Galiher 
Attorneys for abovenamed defendant 
820 Woodward Bldg. 
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UNITED STATES DISTRICT COURT 
For rue District or CoLuUMBIA 
Civil Action No. 3543—55 


— 


Gerrrupe OwEN TUs.LER, et al., 


Plaintiffs, 
vs. 


KLM Royaz Durce Armutes, et al., 
Defendants. 


rr  —————— 


Washington, D. C. 
November 12, 1959. 


The above-entitled matter came on for trial before the 
Honoraste MatrHew F. McGume, United States District 
Judge, and a jury, at 11:15 o’clock a.m. 


APPEARANCES: 


On behalf of the Plaintiffs: 


Joan S, Cuapmay, Esq., 
Turopore E. Wotcort, Esq., and 
MurpacH S. Mappen, Esq. 


On behalf of the Defendants: 


.WruamM J. Junxerman, Esq., 
James B. McQuitiayn, Esq., and 
Frank J. Martext, Esq. 
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(34) 


Mr. Chapman: If Your Honor please, I am about to 
(35) read those agreed facts that appear in the pre-trial 
order, to the jury. I am beginning under the heading, 
“Stipulation as to Facts.” 


“The parties have stipulated to the following 
facts: 


“Plaintiff is a citizen of the State of Virginia and 
is authorized to proceed in the capacity in which 
she sues; 


“2. That decedent left besides his widow, two 
children as of September 5, 1954, the date of the 
accident, ages 8 and 4 years; 


“3. That he was in good health, was 35 years 
of age; and had a steady job at a salary of $26,586 
a year.” —— 


The actual amount is $26,856 a year for the figures in the 
last three figures were transposed. 


“4, That the parties admit the occurrence, the 
nature of the accident, that the plane involved was 
a KLM/Royal Dutch Airlines super-constellation 
PH-LKY and the date of the occurrence was Sep- 
tember 5, 1954; 


“That the official and legal names of the defend- 
ants are”. 


I think we can leave that out. They are known as KLM 
Royal Dutch Airlines, then the Societe of Belgium and so 
forth, (36) known as Sabena. 


“5. That Shannon Airport from which the plane 
took off is located on the estuary of the Shannon 
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River which flows into the Atlantic Ocean on the 
west-southwest coast of Ireland; 


“6. That the maximum airport elevation is ap- 
proximately 15 feet above mean sea level. 


“7, That the airport has four hard-surfaced run- 
ways including runway 14 which was used by the 
plane in question; 


“8. That runway 14 is 5,643 feet in length; 


“9, That an embankment at the southeast end of 
runway 14 is marked by red obstruction lights; 


“10, That tidal waters extend to the vicinity of 
the embankment and beyond; 


“11. That as far as property damage is con- 
cerned, the plaintiff claims loss of personal property 
within the limits specified in the Warsaw Conven- 
tion, namely, $508.86; 


“12, That defendant KLM is a Dutch Airline 
engaged in international transportation and is a 
corporation organized and existing under the laws 
of the Netherlands; 


“13. That defendant Sabena is a Belgian (37) 
Airline engaged in international transportation and 
is a corporation organized and existing under the 
laws of Belgium; 


“14. That the flight designated KLM Flight 633 
originated in Amsterdam on September 1954, as a 
scheduled Amsterdam to New York flight with inter- 
mediate landings scheduled for Shannon, Ireland 
and Gander, Newfoundland; 


“15. That the decedent was a passenger on flight 
633 and had been issued a round-trip ticket by KLM 
from Washington, D. C., to Amsterdam; 
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“16, That the plane bore registration identifica- 
tion PH-LKY and was sometimes called the Triton 
and sometimes called King-Yoke; 

“17. That the plane was airborne at approxi- 
mately 0238 hours (Greenwich Mean Time) on Sep- 
tember 5, 1954.” 


May I say that 0238 hours means 38 minutes after two, 
Your Honor. 


“18, That the plane crashed approximately 32 to 
42 seconds after it became airborne; 
“19. That the seat occupied by the decedent was 
in the aft”—— 
(38) 
that is in the rear—— 


“cabin of the plane; 


“20. That the KLM flight crew consisted of the 
Captain Adrianne Viruly; the First Officer, Edward 
R. Parfitt; the Flight Engineer, Henrik Rademaker; 
the Second Officer, Evart Webbink; the Flight Radio 
Officer, H. E. Oudshoorn; the Second Flight Engi- 
neer, C. J. Kievits; and the Third Officer, J. M. 
Tiemann; 

“21, That the decedent was not injured when 
the plane crashed; 

“2. That the decedent climbed through an emer- 
gency exit window in the rear cabin next to his 
seat; 

“93. That thereafter the decedent climbed up on 
the tailplane; 

“94. That by shouts decedent made his position 
known to the members of the flight crew in the 


34a, 
Excerpts from Stipulation as to Facts 


second dinghy (the exact time, however, when this 
was done, would be a matter of proof) ; 


“95. That the decedent’s body was recovered 
from the water several days after the accident; 


“96. That a normal rate of climb of this plane 
from Shannon Airport under the conditions that 
existed was from 350 feet to 500 feet per (39) 
minute; 


“97, That the plane contacted the water at ap- 


proximately 7,325 feet to 7,350 feet from the end of 
runway 14; 


“98 hat normally, a plane after take-off, re- 
sponds to messages from the field and on a take-off 
from Shannon Airport a plane normally checks in 


when it reaches a point abeam of Kilkee—approxi- 
mately 27 nautical miles from the airport; 


“99. That on this occasion the following messages 
were sent to the plane by the tower after take-off: 


‘2:39 KLM King-Yoke do you read. 
‘2:39 KLM King-Yoke do you read. 
‘2:39 KLM King-Yoke do you read. 
‘2:39 KLM King-Yoke do you read. 
‘2:39 KLM King-Yoke do you read. 
‘2:39 KLM King-Yoke do you read.’ 


“30. That the flight never responded to any of 
these messages, nor did the flight check abeam 
Kilkee; 

“31. That Sabena had in its dispatching office 
at Shannon a radio receiver for monitoring messages 
to and from KLM planes in flight in and (40) out of 
Shannon; 
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“32. That Sabena’s dispatching office was advised 
by the tower at 3:25 that the plane had not made 
contact since take-off; 


“33. That the witness Cousins, who was in charge 
of Sabena’s dispatching office at 3:25 had stepped 
out when this message was received trom the tower. 
He retrrned to the dispatching office at 3:45; 


“34, "hat the witness Cousins advised KLM’s 
Station Manager in Shannon at approximately 4:15 
a.m. that PH-LKY had not made radio contact since 
take-off.” 


I think I have read them all. 

Your Honor, I would like to have this map marked as 
our Exhibit No. 1. 

The Court: For identification, No. 1. 

Mr. Junkerman: May I see it? 

Mr. Chapman: I am offering it for identification. 


(Map of Ireland was marked Plaintiffs’ Exhibit No. 1 
for identification.) 


(Plaintiffs’ Exhibit No. 1 was handed counsel.) 

Mr. Chapman: I offer Plaintiffs’ Exhibit No. 1 for 
identification in evidence. 

Mr. Junkerman: No objection, Your Honor. 
(41) 

The Court: Very well. 


(Plaintiffs’ Exhibit No. 1 previously marked for iden- 
tification was received in evidence.) 


Mr. Chapman: This is the same map that I showed the 
jury in my opening, with Your Honor’s permission. 

Will you mark this document Exhibit 2 for identifica- 
tion? 
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(Chart of Shannon Airport was marked Plaintiffs’ Ex- 
hibit No. 2 for identification.) 


Mr. Chapman: I offer in evidence Plaintiffs’ Exhibit 
No. 2 for identification and I will show it to Mr. Junker- 
man. 

Mr. Junkerman: If Your Honor please, apparently this 
chart was marked during the taking of somebody’s depo- 
sition and I think that offering it now is out of order. 
I do not remember the circumstances under which it was 
offered. 

I would like to see the testimony and I think maybe he 
had better wait because I don’t know whether it was ob- 
jected to at that time or not. 

Mr. Chapman: I didn’t realize there would be any 
objection to it, Your Honor. 

The Court: We might save time with matters of a 
similar character if they were offered during the taking 
of the person’s deposition and they become material at 
that time. 


(42) 


Mr. Chapman: Will counsel produce discovery and in- 
spection Exhibit 3 which is the Lockheed Flight Manual, 
I think it is called. 

Mr. Junkerman: Do you want to mark this Exhibit 3 
for identification? 

Mr. Chapman: That is right. 


(Lockheed Flight Manual was marked Plaintiffs’ Exhibit 
3 for identification.) 
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(45) 
Mr. Chapman: I offer in evidence the Figure 1-1 
appearing on page 2 of Exhibit 3. 


(Page 2, Figure i-1 of Lockheed Report was marked 
Plaintiffs’ Exhibit 3-A for identification and received in 
evidence.) 


Mr. Chapman: I offer as Plaintifi’s Exhibit 4 a blow-up 
of Exhibit 3-A which is page 2 of Exhibit 3. 


(Blow-up of Plaintiffs’ Exhibit 3-A was marked Plain- 
tiffs’ Exhibit 4 for identification and received in evidence.) 


Mr. Chapman: I would like to show Exhibit 4 to the 
jury. 

You can see the radio operator’s seat is indicated. The 
pilot’s seat is indicated. The crew door, the rear door, 
the tail of the plane and the emergency exit through 
which Mr. Tuller—— 

Mr. Junkerman: If Your Honor please, I object to 
testimony. 

(46) 

The Court: The exhibit is proffered merely for what 
it depicts and it is a depiction of what actually appears 
in the manual. That is all. Thank you. 


Mr. Chapman: I would like to have marked in evidence 
page 84 from Exhibit 3. 


(Page 84 of Plaintiffs’ Exhibit 3 was marked Plaintiffs’ 
Exhibit 5 for identification.) 


Mr. Chapman: I offer page 84 as Plaintiffs’ Exhibit 
next inorder which would be 5. 
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The Court: It has been marked for identification. 

Mr. Chapman: No, I am offering it in evidence. 

The Court: May I see it? 

(Plaintiffs’ Exhibit 5 for identification was handed the 
Court.) 

The Court: No objection. It may be received. 


(Plaintiffs’ Exhibit No. 5 previously marked for iden- 
tification was received in evidence.) 


Mr. Chapman: I offer in evidence a blow-up or large 
reproduction of page 84 which is Plaintiffs’ Exhibit 5. 

Mr. Junkerman: If Your Honor please, I think these 
exhibits in the book are perfectly clear. I object to all 
these blow-ups of simple pictures. 

The Court: All right. It may go in evidence. 


(Blow-up of Plaintiffs’ Exhibit 5 was marked Plaintiffs’ 
Exhibit No. 6 for identification and received in evidence.) 


(47) 

Mr. Chapman: Mr. Junkerman will agree that the top 
diagram is a diagram of this particular plane, there being 
two diagrams on the same sheet, the bottom diagram being 
a different type of plane. 

The Court: Do you agree, Mr. Junkerman? 

Mr. Junkerman: Yes, Your Honor. 

I think the record should show that the particular serial 
number of the plane involved in the accident was 4509 
and apparently the top one refers to serial numbers 4501 
through 4509 where as the lower one refers to 4510. 

The Court: It is the top one that is material? 

Mr. Junkerman: Yes, Your Honor. 

The Court: All right. 

Mr. Chapman: This chart shows the location of the 
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emergency equipment with the ropes, the radio emergency 
transmitter and the portable oxygen tank. It shows just 
where it is located and the key down here (indicating) 
will indicate what these hieroglyphics mean. 

Now, I will ask counsel to produce D and I Exhibit 2, 
being the maintenance manual. 

May I have this whole book marked for identification? 
I am just going to use certain pages from it. 

The Court: Very well. 


(D and I Exhibit 2, Maintenance Manual, was marked 
Plaintiffs’ Exhibit 7 for identification.) 
(48) 


Mr. Chapman: I offer in evidence page 1-4 of Exhibit 
7 for identification. 


(Page 1-4 of Plaintiffs’ Exhibit 7 was marked Plain- 
tiffs’ Exhibit 7-A for identification and received in evi- 
dence.) 


Mr. Chapman: I offer in evidence an enlargement of 
Exhibit 7-A. 
The Court: Very well. 


(Enlargement of Plaintiffs’ Exhibit 7-A was marked 
Plaintiffs’ Exhibit No. 8 for identification and received in 
evidence.) 


Mr. Chapman: This, Your Honor, and ladies and 
gentlemen of the jury, shows the lineal dimensions of the 
wings, the fins, the tail and the fuselage and various 
things because those lineal measurements may become 
important as we develop the case. 
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The Court: It has been marked for identification. 

Mr. Chapman: No, I am offering it in evidence. 

The Court: May I see it? 

(Plaintiffs’ Exhibit 5 for identification was handed the 
Court.) 

The Court: No objection. It may be received. 


(Plaintiffs’ Exhibit No. 5 previously marked for iden- 
tification was received in evidence.) 


Mr. Chapman: I offer in evidence a blow-up or large 
reproduction of page $4 which is Plaintiffs’ Exhibit 5. 

Mr. Junkerman: If Your Honor please, I think these 
exhibits in the book are perfectly clear. I object to all 
these blow-ups of simple pictures. 

The Court: All right. It may go in evidence. 


(Blow-up of Plaintiffs’ Exhibit 5 was marked Plaintiffs’ 
Exhibit No. 6 for identification and received in evidence.) 


(47) 


Mr. Chapman: Mr. Junkerman will agree that the top 
diagram is a diagram of this particular plane, there being 
two diagrams on the same sheet, the bottom diagram being 
a different type of plane. 

The Court: Do you agree, Mr. Junkerman? 

Mr. Junkerman: Yes, Your Honor. 

I think the record should show that the particular serial 
number of the plane involved in the accident was 4509 
and apparently the top one refers to serial numbers 4501 
through 4509 where as the lower one refers to 4510. 

The Court: It is the top one that is material? 

Mr. Junkerman: Yes, Your Honor. 

The Court: All right. 

Mr. Chapman: This chart shows the location of the 
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emergency equipment with the ropes, the radio emergency 
transmitter and the portable oxygen tank. It shows just 
where it is located and the key down here (indicating) 
will indicate what these hieroglyphics mean. 

Now, I will ask counsel to produce D and I Exhibit 2, 
being the maintenance manual. 

May I have this whole book marked for identification? 
I am just going to use certain pages from it. 

The Court: Very well. 


(D and I Exhibit 2, Maintenance Manual, was marked 
Plaintiffs’ Exhibit 7 for identification.) 


(48) 
Mr. Chapman: I offer in evidence page 1-4 of Exhibit 


7 for identification. 


(Page 1-4 of Plaintiffs’ Exhibit 7 was marked Plain- 
tiffs’ Exhibit 7-A for identification and received in evi- 
dence.) 


Mr. Chapman: I offer in evidence an enlargement of 
Exhibit 7-A. 
The Court: Very well. 


(Enlargement of Plaintiffs’ Exhibit 7-A was marked 
Plaintiffs’ Exhibit No. 8 for identification and received in 
evidence.) 


Mr. Chapman: This, Your Honor, and ladies and 
gentlemen of the jury, shows the lineal dimensions of the 
wings, the fins, the tail and the fuselage and various 
things because those lineal measurements may become 
important as we develop the case. 
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November 16, 1959. 
(55) 


Mr. Chapman: I would like to offer in evidence page 
1-8 of Exhibit 7 for identification. 


(Page 1-8 of Plaintiff’s Exhibit 7 was marked Plain- 
tiffs Exhibit 9 for identification.) 


Mr. Chapman: I would like to offer this in evidence. 

Mr. Junkerman: If Your Honor please, my only objec- 
tion to this is it is cumulative. We already have a 
diagram in showing what is on this diagram. 

Mr. Chapman: This diagram lists exits on the plane. 

The Court: I will admit it. 


(Plaintiffs Exhibit 9 marked for identification was 
received in evidence.) 


Mr. Chapman: I offer an enlargement of the exhibit. 

The Court: Very well. 

Mr. Junkerman: I object to it, Your Honor, because 
the particular page is quite clear and it is detachable from 
this book. 

The Court: All right. Received. 


(Blow-up of Plaintiffs Exhibit 9 was marked Plaintiff’s 
Exhibit 9-A for identification and received in evidence.) 


Mr. Chapman: I would just like to show this, Your 
Honor to the jury. The top diagram is the outline of the 
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plane and it has labeled the various exits on the plane; 
this (56) (indicating) being the forward passenger door; 
these (indicating) being emergency exits on both left and 
right sides of the plane; this (indicating) being the rear 
passenger door and this (indicating) being the emergency 
exits on the left and right sides of the plane. 

Your Honor, at the pre-trial a diagram of the interior 
seating of the plane was marked as a pre-trial exhibit. 
That was a part of the general blueprints of the plane 
that was produced by the Lockheed attorney and I have 
a photostat of that exhibit with the pre-trial mark on it. 

The Court: Is this seating arrangement exhibited on 
some of the other exhibits that are already in evidence? 

Mr. Chapman: I don’t believe the exhibits already in 
have any pre-trial stamp on it. 

The Court: I am only talking about what this exhibit 
purports to manifest. 

Mr. Chapman: This is something that is not shown on 
any of the other exhibits. This is the interior of the 
plane. 

The Court: All right. 

Mr. Junkerman: If Your Honor please, without any 
foundation for this, I don’t know what the purpose of it 
is. 

The Court: I understood counsel to say the only pur- 
pose is to show the seating arrangement of the plane and 
I assume the deceased was seated in that plane. 

Mr. Junkerman: If that is the purpose, I have no (57) 
objection. 


(Seating arrangement of plane was marked Plaintiff's 
Exhibit 10 for identification and received in evidence.) 


Mr. Chapman: Your Honor, I offer an enlargement of 
Plaintiffs’ Exhibit 10. 
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(Enlargement of Plaintiffs’ Exhibit 10 was marked 
Plaintiffs’ Exhibit 10-A for identification and received in 
evidence.) 


Mr. Chapman: Exhibit 10-A, Your Honor, shows the 
inside of the plane. The top view looks down from above. 
The bottom view is the side view showing the seats. This 
(indicating) is the cockpit and this (indicating) is the 
rear of the plane. 

Mr. Junkerman: If Your Honor please, may I object 
to counsel’s making statements and speeches. I don’t 
mind him showing exhibits but this continual adding 
testimony to the exhibits I object to, Your Honor. 

The Court: I thought it was agreed that Mr. Tuller 


was a passenger on the plane and seated in a rear seat. 
Mr. Chapman: That is exactly right, Your Honor. 
May I have Exhibit 3, I think it is, which is the Lock- 
heed Crew Manuel. Your Honor, I am going to read 
certain portions but not much of this exhibit. 
The Court: Has this been stipulated to? 


(38) 

Mr. Chapman: Yes, this is a pre-trial exhibit. 

Mr. Junkerman: I understand that this is for identifi- 
eation. It is not in evidence. 

Mr. Chapman: I can mark each page in evidence that 
I plan to read or it would save time if I read the portions 
that I think are relevant. 

The Court: The point is that up to now the exhibit 
is merely marked for identification. I suggest that you 
proffer it in evidence and with the particular portions of 
it that you conclude are relevant so that ought to be done 
first. 
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Mr. Chapman: All right, Your Honor. I offer page 
82 of Exhibit 3 for identification. 

Mr. Junkerman agrees with me that we can consider 
this page marked and I can read in that portion that 
relates to serial ship number 4509 which is this plane. 

Mr. Junkerman: What I said is the one paragraph 
that he wants to read on the page we can consider it 
marked in evidence and he can read it. Otherwise, I object 
to the rest of it. 

Mr. Chapman: Is this considered Plaintiffs’ Exhibit 
No. 11? 

Mr. Junkerman: The particular paragraph you are 
reading, yes. 


(Page 82 of Manual was marked Plaintiffs’ Exhibit 11 
for identification and received in evidence.) 


(59) 


Mr. Chapman: This paragraph is headed “Emergency 
Lights—LAC”—standing for Lockhead Aircraft—Serial 
No. 4501 through 4509, 4509 being this plane and there are 
other serial numbers, 4539, 4545 and 4546. 


“Two battery operated emergency lights with in- 
tegral switches are installed in swivel bases. One 
is located on the ceiling of the flight station and the 
other stowed on the cabin overhead rack.” 


Page 84(b), I would like to be deemed marked for the 
purpose of reading a certain paragraph of that page. I 
am offering paragraphs 1-346 and 1-347 from page 84(b) 
and a portion on page 85 of Exhibit 7 for identification. 

It is agreed that those paragraphs may be deemed 
marked in evidence. 
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“Paragraph 1-346. Ropes and Ladders. 

“An emergency rope ladder is stored in a bag in 
the galley coat closet and may be used to descend 
from the aircraft after landing at a location where 
ground ladders are not available. An emergency 
rope is also stored in a bag on Station 206 bulk- 
head near the crew door. 

“On LAC Serial Nos. 4539, 4545 and 4546, an 
emergency rope is also installed above each emer- 
gency exit window except No. 2 windows over (60) 
the wing. 

“On LAC Serial 4540 and 4544 a metal emer- 
gency extension ladder is stored in the galley cloak 
closet in place of the rope ladder.” 

“Paragraph 1-347. Life Rafts. 

“This applies to LAC Serials 4501 through 4509. 

“One 20-man life raft is installed in the right 
inner wing inboard and aft of the inner nacelle”— 


May it be agreed that the nacelle is the engine enclosure 
on the wing? 

Mr. Junkerman: Yes. 

Mr. Chapman: (Continuing) 


“and two 20-man life rafts are installed in the left 
inner wing inboard and outboard of the inner 
nacelle. The wing life raft release handles are 
shown on page 1-346. 

“In addition, provisions are made to store one 
life raft in the galley cloak closet and another in 
the aft right cloak closet.” 


I am going to offer in the same manner page 106(b) of 
the same exhibit, paragraph 3-93. I offer this exhibit to 
be deemed marked, being paragraph 3-93 on page 160(b) 
of Exhibit 7. 
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(61) 
“Life Rafts. Provisions are made to store four 
20-man life rafts in the wing”— 


that first sentence doesn’t apply to this craft but it says: 
“on LAC Serials 4501 through 4509”— 
which is ours— 


“only three wing life rafts are carried in the wing. 
This action automatically inflates and ejects the 
rafts.” 


I should have completed the first sentence. I am sorry. 
May I start over, Your Honor? I thought at first it did 
not apply but it does apply in part. 


“Life Rafts. Provisions are made to store four 
20-man life rafts in the wing, two in the left inner 
wing panel and two in the right inner wing panel 
and they are released by pulling the life raft 
release handles located below the step at Station 
260 doorway. 

“On LAC Serials 4501 through 4509, 4520 through 
4522, 4539, 4545 and 4546, only three—” 


our craft is covered in those numbers— 


“only three wing rafts are carried in the wing. 
This action automatically inflates and ejects the 
rafts into the water. The rafts will be connected 
to the aircraft by the launching line which must 
be manually released by pushing back the flexible 
conduit at the cylinder valve to expose the discon- 
necting table. Remove the (62) ball terminal on 
the cable through the hole in the side of the cable. 
The raft is still attached to the craft by means of 
a lanyard.” 
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I am offering page 161 of the same exhibit, paragraph 
3-96. I offer to be deemed marked in evidence page 161, 
paragraph 3-96 which reads: 


“To inflate raft stored in cabin. Do not remove 
rafts from their carrying cases inside the aircraft. 
Do not inflate raft before launching. Do not allow 
the pressure to rise so high the raft becomes hard. 
It should be about as firm as a seat cushion. After 
attaching the launching line which protrudes from 
the carrying case to the aircraft, push the raft 
through the main cabin door. After the raft is out- 
side the aircraft, jerk the launching line to inflate. 
Leave launching line secure to the aircraft so that 
the raft will not drift away.” 


I offer page 162 of this same exhibit 7, paragraph 3-102. 
Mr. Junkerman: I object to this, Your Honor. 

The Court: May I see it? 

(The page was exhibited to the Court.) 

The Court: Come to the bench, please. 

(At the bench :) 


(63) 


The Court: What is your objection? 

Mr. Junkerman: My objection to it is that it is not the 
situation. 

Mr. Chapman: It does apply to this plane. 

Mr. Junkerman: Yes, but that is not the situation. 
There is no such transmission made in this case. 

The Court: Your point is whenever distress messages 
have been transmitted it is a condition precedent to the 
regulation? 

Mr. Junkerman: That is right, Your Honor. This is a 
situation, Your Honor, where a plane would land and 
where they had opportunity to move around which is not 
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the situation in our case where the plane landed. It was 
a crash landing and, in fact, the plane was broken open 
and it is an entirely different situation. 

Mr. Chapman: These are the duties specified in the 
manual for the various members of the crew. They are 
the duties of a radio operator in case it becomes neces- 
sary to evacuate. 

The Court: No distress message was transmitted here. 

Mr. Chapman: None was transmitted. 

The Court: Well, the language reads that when a dis- 
tress message has been transmitted then a duty devolves 
upon the operator and that duty is that he and the cabin 
attendants should assist in the cabin. And in addition the 
(64) radio operator must remove and assist in the launch- 
ing of his own life raft and assist in passenger unload- 
ing. 

Mr. Junkerman: The second sentence is conditioned 
upon the first. 

The Court: Let me say this: You have got two situa- 
tions here. You have got, first of all, the question of the 
applicability of the Warsaw Convention. 

Mr. Chapman: That is right. 

The Court: And the necessity in the circumstances of 
falling within the exception of willful misconduct. Then 
you have the fatal accident act in Ireland. This tres- 
passes on that situation. 

In the Warsaw Convention, you have a mixed question 
of facts and law, I would say now, without going into it 
in detail as to whether or not fatal accident law of Ire- 
land applies in the sense that he actually did not disem- 
bark from the plane in the sense that it was understood 
so it seems to me that, with reference to this piece of 
business here and, of course, you are addressing your- 
self, I would assume, to the non-applicability of the Con- 
vention from the standpoint of its general terminology. 
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You are seeking to go outside the Convention and come 
within the exception. This is addressed to that, is it? 

Mr. Chapman: No. This is simply to show that the 
radio operator failed to perform his duties. 


(65) 

The Court: What is the ultimate purpose? 

Mr. Chapman: Depending upon how the jury received 
it, it could be either negligence or willful misconduct. I 
was going to add I don’t know a better way to establish 
what he was required to do in the circumstances than to 
read the manual. 

The Court: The point is the circumstances in relation 
to what the regulations say are not the circumstances here. 
That is the point. 

Mr. Chapman: Because he didn’t send a distress mes- 
sage? 

The Court: That is right. If you are going to adhere 
to the strict language of the manual of operation that 
is created by the manufacturer for the use of the op- 
erators of the plane, it would seem to me, in the circum- 
stances—— 

Mr. Chapman: Perhaps I put the cart before the horse. 
Right ahead it says it is his duty the message is to be 
sent if it has to be cancelled later. 

Mr. Junkerman: These provisions take care of what 
we call a planned ditching on the water. That is what 
that means. That is not our situation here. It is a sug- 
gestion for a line of conduct drawn up by the manufac- 
turer. 

The Court: I am talking about its origin. It is a sug- 
gested plan of conduct by the manufacturer of the plane 
to those who operate the plane commercially. I will let it 
go (66) but I think it is the difference between tweedle- 
de-dee and tweedle-de-dum. 

Mr. Chapman: I haven’t too much of this. 


49a 


Colloquy of Counsel 


Mr. Junkerman: Of course, it would give the jury a 
‘wrong impression. 

The Court: When I charge, I will try to give the jury 
the situation. 

(In open court:) 

Mr. Chapman: I offer to be deemed marked in evi- 
dence page 162 of Exhibit 7, paragraph 3-102. 


“Radio Operator and Navigator.” 
I have to back and say, at the beginning: 


“Evacuation and Abandonment.” ‘That is the 
heading of this chapter. 

“Radio Operator and Navigator. 

“When distress messages have been transmitted, 
the radio operator and navigator should assist the 
cabin attendants in their duties. In addition, and 
after alighting, the radio operator must remove the 
emergency dinghy transmitter from the galley coat 
closet and assist in the launching of his own life 
raft through the main passenger loading door.” 


I am going to offer notes. I will offer paragraph 82, 
really. Paragraph 80 beginning on page 155 and ending 
(67) on page 156 and I just plan to offer it unless you 
want me to read the whole thing at this time. 

Mr. Junkerman: If Your Honor please, I object to the 
reading of this irrelevant note on the ground it refers to 
a planned ditching. 

The Court: Members of the jury, I want to say this to 
you: This business of presentation of evidence in this 
fashion may mystify you but it is for the purpose, I 
assure you, of saving your time. We don’t want any- 
thing to get before you that is irrelevant and I will ask 
counsel to come to the bench. 
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(At the bench:) 

Mr. Junkerman: This relates to a planned ditching. 
He wants to read this note (indicating). It is irrelevant. 

The Court: Let me read it. Are you talking about 
this (indicating) or this (indicating)? 

Mr. Junkerman: This is the heading (indicating). He 
wants to read the note on the next page. Your Honor 
can see from the very beginning where it says 


“imminent fuel exhaustion is the reason for the 
ditching.” 


The Court: That is why I wanted to read this to see 
if there is any relation—— 

Mr. Junkerman: Onur contention, too, is the situation 
at bar was not a ditching. It was an involuntary matter. 
What he is trying to read now, Your Honor, is a voluntary 
act. (68) There is no such case at bar. 

Mr. Chapman: May I be heard, Your Honor? 

The Court: Yes. 

Mr. Chapman: You will notice that it says to send 
the message even though you have to cancel it later. If 
the proof shows, and I don’t think it will, that there wasn’t 
time to send a message that is immaterial but if the proof 
shows that there was—— 

The Court: The point is whether or not what was sug- 
gested be done in the circumstances comes within the pur- 
view of the known facts in this case. In other words, 
‘was there a ditching in the sense in which that term is 
understood. 

Mr. Chapman: It was not planned. 

The Court: I will exclude it. 

Mr. Chapman: The witnesses will testify that in an 
emergency ditching they try to follow the planned ditch- 
ing as much as possible. 
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The Court: There is no ditching, as such, in this case 
as that term is understood. On that basis, I will exclude 
it. 

(In open court:) 

Mr. Chapman: I offer to be deemed marked in evi- 
dence page 158 of Plaintiffs’ Exhibit 7 and I am going to 
read what is in this box at the bottom of the page. 


(69) 


Mr. Junkerman: This again refers—— 

The Court: Now, let me see this. 

(At the bench:) 

Mr. Junkerman: He wants to read that note (indicat- 
ing). Again, it is part of the same subject matter. 

Mr. Chapman: Your Honor, I think this is rather im- 
portant and I would like to make an extended argument 
on it, if Your Honor will hear me, perhaps in the absence 
of the jury. To talk informally like this, I can’t do my 
best. 

The Court: How many more of these exhibits have you? 

Mr. Junkerman: This is a part of the same thing that 
your Honor has just seen. 

Mr. Chapman: I have one more item. I think it is rele- 
vant. 

The Court: This isn’t critically important at this junc- 
ture. Why don’t we start with the formal presentation of 
the case and, as the case develops from the standpoint of 
the testimony, if you should conclude in the circumstances 
this is material then I will be in a better position to rule 
on it from the standpoint of the picture where you con- 
clude it fits in. In other words, I am ruling more or less 
panoramically and I may be doing you an injustice. 

Mr. Chapman: That would apply to the offer you ex- 
cluded before? s 
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The Court: In a way but this is part of the same (70) 
thing so I would conclude, if I should conclude that my 
ruling is otherwise, then naturally, a fortiori, I would have 
to conclude my ruling was wrong on the other. I am not 
making a ruling until the bridge is reached. 

(In open court:) 

Mr. Chapman: What I am offering now, which is the 
last item in this book, does not fall in the category we 
have mentioned, page 234 from Exhibit 7, paragraph 
4-512. 

I offer to be deemed marked in evidence paragraph 4-512 
of page 234 of Exhibit 7. 


“Portable oxygen bottles. 

“One portable pressure demand oxygen cylinder 
is mounted in a bracket located on the left side wall 
of the flight station.” 


At this time, Your Honor, I would like to read certain 
admissions made by these defendants under Rule 36. These 
are in addition to the admissions that were incorporated 
in the pre-trial order. I think the originals are on file. 

Mr. Junkerman: Which ones are you reading it from? 

Mr. Chapman: I am reading the requests for admissions 
addressed to KLM. 

The Court: What is the date? 

Mr. Madden: 5 November ’57 was the date the request 
went out, Your Honor. 

The Court: There are three sets, aren’t there? 


(71) 


Mr. Chapman: There was a set filed by Sabena and a 
set filed by KLM. The requests to admit were addressed 
jointly to both. 

The Court: May I see what you have there, Mr. Chap- 
man, so I can identify it? 
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Mr. Chapman: There is a copy of the answers. 

The Court: Are those what are denominated “Requests 
for Admissions” filed November 6, 1957? 

Mr. Chapman: Yes, Your Honor. 

What Your Honor has is the request itself. 

The Court: Yes, and I will get the answers. 

Mr. Chapman: I am going to read the answer to 
Request No. 2 of KLM. I might say that these requests 
were signed by Mr. Koeleman, General Manager of KLM 
in the United States. 


“Flight 633 was operated by KLM Royal Dutch 
Airlines, using a Lockheed model 1049-C Supercon- 
stellation, manufacturer’s Serial No. 4509, Dutch 
Registration PH-LKY, equipped with four Wright 
Turbo Compound Engines, model 972-TC 18D Al 
and Curtiss Electric Propellors. The airframe was 
manufactured by Lockheed Aircraft Corporation, 
and the aircraft was delivered to KLM Royal Dutch 
Airlines in August 1953, at Burbank, California.” 


I am going to read the response to Request No. 5. 


(72) 

“The aircraft took off from Shannon Airport, 
Treland, for Gander, Newfoundland, on September 5, 
1945, at approximately 0238 G.M.T.”—standing for 
Greenwich Mean Time—“and was using runway 14 
in accordance with instructions received from the 
tower. The aircraft was carrying 46 passengers, a 
crew of 10, and cargo. The take-off gross weight 
was 131,930 pounds, which was below the maximum 
allowable take-off weight of 133,000 pounds.” 
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“The weather conditions at Shannon Airport at 
0230 G.M.T. on September 5, 1954, as reported to 
Flight 633 by the Shannon Airport control tower 
operator were: ‘Surface wind 150 degrees at 14 
knots, QNH 1009.6 mps.’ Visibility was good, and 
the ground temperature was approximately 13 
degrees centigrade.” 


Finally, from these admissions, I am going to read No.11, 
but I will have to read the request there because it is 
partly omitted. The request was: 


“Shannon Airport was equipped with a hospital 
motor launch and amphibious rescue vehicles.” 


KLM’s admission reads: 


“Admitted, except that the government motor 
launch assigned to duty at the airport was in fact 
(73) stationed at Foynes, approximately 9 to 10 
miles distance from the airport.” 


Mr. Junkerman, will you admit that 13 degrees centi- 
grade is approximately 55 degrees fahrenheit? 

Mr. Junkerman: I would have to check it but subject 
to check—I don’t have those figures in my mind. What 
was your request? 

Mr. Chapman: That 13 degrees centigrade is approxi- 
mately 55 degrees fahrenheit. 

Mr. Junkerman: It is a matter of computation. I will 
reserve my concession on that until I check it. 

Mr. Chapman: Thank you. 

I will have to read the admission by Sabena which 
should be on file here. 

The Court: All right. 
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Mr. Chapman: I am now reading Admission 5 by the 
defendant, Sabena. 


“It admits that the said aircraft took off from 
Shannon Airport, Ireland, for Gander, Newfound- 
land, on September 5, 1954, at approximately 0238 
G.M.T., using runway 14. It is informed and there- 
fore admits that the said aircraft was carrying 46 
passengers, a crew of 10, and cargo, and that the 
take-off gross weight was 131,930 pounds as com- 
pared with the maximum allowable take-off weight 
(74) of 133,000 pounds.” 


Admission 6, I needn’t read this if its is understood that 
is exactly like KLM’s admission. 

Mr. Junkerman: I believe so. 

Mr. Chapman: That is Sabena’s. 

Mr. Junkerman: Yes, it seems to be. 

Mr. Chapman: I will read Sabena’s Admission No. 11. 

Mr. Junkerman: I think you had better read the other. 
I believe it is a little different. 

Mr. Chapman: Read No. 11, yes. 

The Court: I might say to the jury these are questions 
that are asked during the pendency of the suit before 
trial. Counsel on either side has a right to propound the 
questions and these are the answers that have come in and 
they are admissible in evidence. Thank you. 

Mr. Chapman: I will have to read the request itself in 
order to make the response fully understood. 

Request No. 11 reads: 


“Shannon Airport was equipped with a hospital, 
motor launch and amphibious rescue vehicles.” 


The Court: That was the question that was asked? 
Mr. Chapman: He asked Sabena to admit that. Sabena 
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admits there were certain facilities maintained by the 
Government of Ireland which generally correspond with 
the facilities described in Request No. 11 except that it 
is (75) informed that: 


“The government motor launch assigned to duty 
at Shannon Airport was in fact stationed at Foynes, 
approximately 9 or 10 miles distant from the said 
airport.” 


There are certain interrogatories under Rule 33, Your 
Honor. 

Mr. Junkerman: Have you finished reading the admis- 
sions? 

Mr. Chapman: Yes, I have. 

Mr. Junkerman: KLM interrogatories, Mr. Chapman? 

Mr. Chapman: First I am going to read interrogatories 
directed to KLM. 

The Court: When were they filed so I can check here 
in the general file. 

Mr. Madden: They were filed about the 18th of March 
1957, Your Honor. 

The Court: All right. When were they answered? 

Mr. Madden: The answers may be the last item filed in 
this file, Your Honor. 

The Court: I have it. Thank you. 

Mr. Chapman: May I explain to the jury what these 
are, Your Honor, that is generally and how it comes about? 
In addition to a request to admit which we have just 
finished reading, we are also permitted to ask written 
questions (76) addressed to the defendants, not to any par- 
ticular witness but to the defendants and they responded 
to those written questions as a company, not as any par- 
ticular witness and I am going to read a few of those 
that were responded to. 
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I will read Interrogatory No. 20. 


“How many such dinghies or life rafts were 
carried on PH-LKY on September 5, 1954?” 


The answer to Interrogatory 20 reads: 


“Three were carried for use in emergencies and 
a fourth was on board as freight.” 


Interrogatory 21: 


“What was the capacity of each of such dinghies 
or life rafts?” 


The answer was: 


“The nominal capacity was 20 persons for each 
raft.” 


Interrogatory 23: 


“Were such dinghies or life rafts equipped with 
paddles? If so, how many?” 


The answer to Interrogatory 23 was: 
“Yes. Two to each raft.” 
Question No. 30: 


“On September 5, 1954, did PH-LKY carry on 
board oxygen masks for members of the crew?” 


The answer to 30 was: 


(77) 
“Yes,” 
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Question No. 31: 


“On September 5, 1954, did PH-LKY carry on 
board a portable oxygen tank and mask or masks 
for use in connection therewith?” 


The answer to 31 was: 
“Yes.” 
Then I go to question 53. 


“At what hour and minutes on September 5, 1954 
did KLM learn for the first time that PH-LKY had 
crashed in the Shannon estuary?” 


The answer to question 53 reads as follows: 


“Except for the members of the crew of PH-LKY 
no employee of KLM was advised that PH-LKY 
had crashed in the Shannon estuary until some time 
after five o’clock on September 5, 1954.” 


Interrogatory 54. 


“At what hour and minutes on September 5, 1954, 
did KLM learn for the first time that PH-LKY had 
not reported by radio at any time after becoming 
airborne?” 


And their response to 54 was: 


“Except for the crew of PH-LKY at approxi- 
mately 4:40 on September 5, 1954.” 
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I am going to read certain similar interrogatories (78) 
addressed to the defendant Sabena. 

The Court: I have the answers of the defendant Sabena. 

Mr. Chapman: I am reading Interrogatory No. 1. 

Mr. Junkerman: Just a minute, please. This is as of 
what date? 

The Court: The answers were filed April 26, 1957. 

Mr. Chapman: The interrogatories were filed March 
19, 1957. 

Mr. Junkerman: And the answers April 26. All right. 

Mr. Chapman: Interrogatory No. 1 to the defendant 
Sabena: 


“Who performed flight dispatching for KLM at 
Shannon Airport on September 5, 1954?” 


The answer was: 


“Employees of Sabena.”—May I abbreviate that 
name instead of reading all of it to Sabena. 


Next I will read interrogatory 2: 


“Who performed Flight Watch Duty for KLM 
at Shannon Airport on September 5, 1954?” 


The answer to No. 2 was: 
“Employees of Sabena.” 
Interrogatory No. 3: 
“Of what did flight dispatching consist as con- 


ducted for KLM at Shannon Airport on September 
5, 19542” 
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(79) 
The answer to No. 3 was: 


“In rendering, on an advisory basis only, the fol- 
lowing services: 


“Assist Pilot-in-Command in flight preparations 
and discuss all phases of the flight before complet- 
ing flight plan. 

“Prepare flight analysis, assist in preparing a 
flight plan, co-sign the flight plan and file the Air 
Traffic Control Plan with the appropriate Air Traf- 
fic Control Unit. 

“Ensure that applicable Government, Carriers’ 
and company’s regulations governing flight prepara- 
tions are compiled with. 

“Ensure that the Operational Representative de- 
signated by the Carrier is currently informed as to 
payload and general operational aspects of flights 
and that final payload and fuel figures, so forth, 
are given at least one hour prior to departure, 
circumstances permitting.” 


Interrogatory No. 4 reads, and this is still addressed to 
Sabena: 


“Of what did Flight Watch Duty consist as con- 
ducted for KLM at Shannon Airport on September 
5, 1954?” 


The response of Sabena to No. 4 was: 
(80) 


“Tn rendering, on an advisory basis only, the fol- 
lowing services: 

“Maintain contact through ATC with all flights 
within his area of responsibility noting advanced or 
retarded progress as compared with flight plan and 
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inform the Operational Representative, designated 
by the Carrier. 

“Advise Pilot-in-Command while enroute by appro- 
priate means with information which may be neces- 
sary for the safe or improved efficiency of the flight, 
paying particular attention to changing Weather 
and airport conditions. 

“Tn the event of an emergency, take action neces- 
sary for the safety of the flight, being guided by 
the instructions in the relevant Operations Manual 
of the Carrier and the supplementary instructions 
of the Carrier. 

“When advising a delay or diversion of a flight, 
consider all airport facilities affecting Flight safety, 
Carrier’s other requirements, comfort of passengers 
and servicing of aircraft. 

“Report the complete facts of any incident of a 
flight operations nature which causes delay or inter- 
ruption of a flight, to the Operations Department 
of the Carrier. 


“Record all flights of the Carrier passing through 
the area of responsibility, keep a file of copies of 
flight plans, ATC clearances, ATC flight plans and 
all messages received or originated in connection 
with such flights. 

“Ensure that the Operational Representative 
designated by the Carrier and responsible for 
ground handling of Carrier’s aircraft is kept com- 
pletely informed as to the movements of the air- 
craft.” 


I will read Interrogatory 7 still addressed to Sabena: 


“Did Sabena watch the take-off of PH-LKY from 
Shannon Airport on September 5, 19542” 
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The response of Sabena to No. 7 was: 
“No.” 
I will read Interrogatory addressed to Sabena No. 9: 


“On September 5, 1954 at Shannon Airport, did 
Sabena monitor messages from the airport tower 
to PH-LKY?” 


The answer to No. 9 was: 


“Only to the extent that employees of Sabena 
did hear the airport tower give the take-off time 
to PH-LKY.” 


That completes my reading from the interrogatories, 
(82) Your Honor. 

The next order of business is the deposition of Mr. 
ten Duis. These are questions and answers addressed to 
a witness and it will be helpful if I could have Mr. Madden 
read the answers as I read the questions. 

The Court: I will simply state to the jury that the 
deposition is the testimony of a witness that is taken 
under proper auspices. In other words, he is sworn the 
same as he would be in court and there is an opportunity 
for cross-examination also. The only difficulty in the 
matter is, as far as the jury is concerned, the witness 
does not appear for the obvious reason he is outside the 
jurisdiction. His testimony has been taken and, there- 
fore, Mr. Madden will take the stand and then he will 
serve as the physical representative of the witness. 

Do you understand that? 

(The jurors nodded assent.) 

The Court: All right. Whose deposition is this? 

Mr. Chapman: The full name is Gerrit Jan ten Duis. 
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The Court: For the record, he purports to be whom 
from the standpoint of occupation? 

Mr. Chapman: He is with the defendant, KLM, in the 
capacity of, in the main, crew training. 

I might say, Your Honor, only a relatively small part 
of this deposition is going to be read but I will indicate 
(83) the various pages from which I plan to read. 

The Court: All right. This is the deposition taken by 
the plaintiff, is that correct? 

Mr. Chapman: Yes, Your Honor. 

I commence at page 1490 which happens to be the first 
page. 

The Court: The bottom of the page, I assume, is that 
correct? 

Mr. Chapman: Yes. 


“Q. What is your full name? A. Gerrit Jan ten Duis. 

“Q. What is your residence? A. In Holland? 

“Q. Yes. A. Amstel Dyk Noord, 116 Nieuwer Amstel. 

“Q. Where are you employed, Captain? A. KLM Royal 
Dutch Airlines. 

“Q. What is your present position? A. Senior Captain 
on the South African run.” 

Page 1497: 

“Q. On September 5, 1954, what position did you occupy 
with KLM? A. At that time the title was ‘Chief Pilot, 
Training,’ officially. 

“Q. Did that include the training of all the pilots? (84) 
A. Yes, it would include training all the pilots, yes. 

I would like to add there that at that time I might 
have been, but I have been unable to retrace it back, 
simultaneously the Deputy Superintendent, Flight Crew 
Training Department, and I have checked up on the 1st 
of December, 1954, the aspect of Chief Pilot was abolished 
and I was officially the Deputy Superintendent, Flight 
Crew Training Department.” 
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Page 1516, in the center of the page. 


“Q. Did you ever see a wet dinghy drill? A. Yes. 

“Q. Will you describe it? A. The wet dinghy drill 
was carried out in a swimming pool and consisted of 
inflating the dinghy and doing exercises with the dinghy 
in boarding it, righting it up when it was turned upside 
down and take a position in it, and a variety of things 
which I don’t recollect, how far they went. 

“Q, What was done about training in maneuvering the 
dinghy? A. There was no specific training in maneuver- 
ing. We used paddles, but with paddles you can’t maneu- 
ver, very much, a dinghy.” 


(85) 
The question at the bottom of the page. 


“Q. Was there a line attached to the dinghy? A. Yes. 
“Q. How long was it?” 
You will find that Mr. ten Duis wrote the answer in ina 
blank space on that page near the foot of the page. 
“A. 15 meters.” 


The Court: Can we agree what 15 meters is in ordinary 
linear measure? 

Mr. Waleott: I have a table here, Your Honor. 

The Court: Ask Mr. Junkerman. We are not under 
a metrie system yet. 

Mr. Junkerman: There is an interpolation that has to 
be done. May we check it at noontime? 

The Court: Let it go. We will pass it. 15 meters, all 
right. 


“Q. You said you didn’t recollect their use of a hawser 
or a line in connection with the drills you observed? <A. 
There was a line—” 
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And I skip the colloquy then: 


“Q. In what way did they use the line; do you recall 
that, in training observation? A. I don’t think there was 
official training demonstration given, that if you pull on 
the line (86) you pull the dinghy. I don’t think so—that 
was self-evident.” 


Go to page 1521 at the bottom of the page, the last ques- 
tion. 


“Q. Were there any instructions given to the crew with 
respect to maneuvering the dinghies by means of the line 
attached to the dinghy, around the aircraft? A. Well, 
that’s the part which I found difficult to visualize. Of 
course, the rope attached to the dinghy can be and should 
be used, and attention is called to that rope, that it can 
be used to maneuver the dinghy to certain parts near 
the wing, near the exits, et cetera. 

“But whether we have said, ‘You can take that rope and 
maneuver it, say, all around the aircraft, I would not be 
able to visualize that. 

“Q. What were your training procedures or instruc- 
tions with reference to the use of oxygen on the aircraft? 
A. The oxygen system is part of the technical installation, 
of course, of the aircraft, and as such it is dealt with in 
the classroom for pilots and flight engineers. 

“Q. That is not dealt with in your department? (87) 
A. There have been some changes—at the time, the name 
would apply, ‘Superintendent, Flight Training Crew De- 
partment.’ However, that was done within the technical 
training for pilots 

“Q. Wasn’t the technical training for pilots under your 
general supervision? A. Under general supervision, yes. 

“Q. As I understand your answer, the training in the 
use of oxygen wasn’t done in the emergency or safety 
training section; is that it? A. Also. That was the use 


66a 
Excerpts from Deposition of Gerritt Jan ten Duis 


of oxygen. The use of oxygen for the assistance to 
passengers that might require a little bit of help when 
they were not feeling too well, et cetera—the use of the 
portable oxygen bottle was demonstrated and the donning 
of the mask; and in the flight training or in the actual 
training in the aircraft, pilots and flight engineers are 
instructed in the use of protective oxygen. 

“Q. Are they instructed in the actual donning of the 
mask? <A. Yes. 

“Q. That includes the portable equipment? A. That 
includes the portable. 

“Q, What are the circumstances under which (88) they 
are instructed that they are to use the portable oxygen 
equipment?” 


And the answer follows after the colloquy. 


“A. In general, to be able to move around an area where, 
without oxygen,—smoke or otherwise—a job couldn’t be 
performed. 

“Or, the use of oxygen under circumstances might be 
deemed advisable as a result of—I would say—the neces- 
sity being there. 

“Q. What were some of the circumstances that were 
indicated to the crew as requiring the use of the masks, 
or possibly requiring the use of the masks? A. Smoke 
because of a fire and, in general, lack of oxygen. 

“Q. When you refer to ‘lack of oxygen,’ do you mean 
any conditions generally that produce a lack of oxygen? 
A. In a general sense, yes. 

“Q. Would that include noxious fumes?” 


And the answer is at the bottom of the page. 


“A. Is it possible, Mr. Walcott, that I said something 
about the oxygen bottle being used for passengers? How- 
ever, that would not be completely correct because we 
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have a full supplementary (89) oxygen system, I re- 
member now, for passengers. 


“Q. I am referring to, and we were discussing the use 
of oxygen by the crew. A. Yes. 
“Q. And particularly the portable oxygen.” 


Mr. Chapman: I will have to read your interpretation 
of the question, Mr. Junkerman. 

Mr. Junkerman: Just a minute; right at the bottom of 
the page. 

The Court: We will have this question and the answer 
and then we will suspend. 

Mr. Chapman: The question was: 


“Q. And particularly the portable oxygen?” 


“Mr. Junkerman: Do you mean were the crew or the 
pilots given instructions about using oxygen masks in a 
case of noxious fumes? Is that your question, Mr. Wal- 
cott? 

“Mr. Walcott: Yes.” 


And the witness answered: 


“The Witness: I think if it is known that poison gas 
is on board—‘noxious’ is poison, isn’t it?” 


The Court: Members of the jury, you are given the 
repeated admonition not to talk about this case with each 
other or with anybody else and if anybody should attempt 
to (90) talk to you, report it to me. 

We started late and that is why we didn’t recess at 
11:15. Court was delayed with counsel in chambers and 
we will reconvene at 12:00 o’clock, which will give you a 
15-minute break, which I think we are all entitled to and 
you have no objection to that. 

(A short recess was then taken.) 

Mr. Chapman: On page 1526, I think we stopped 


68a 
Excerpts from Deposition of Gerritt Jan ten Duis 


reading right in the middle of the witness’ answer, although 
there was a short question there, just “Yes,” and then the 
witness continued in the middle of page 1526. 


“A. And there was a likelihood of it being in the cabin, 
et cetera, then the oxygen, et cetera—then the oxygen 
mask could be used as a poison gas mask, but it wasn’t 
listed as its primary purpose at the time. 

“Q. Captain, I direct your attention to page 235 of this 
book that you have in front of you, which is marked 
Exhibit 3 for identification on the discovery and inspec- 
tion, Paragraph 524 (b), which reads as follows: 


“If excessive carbon monoxide or other noxious or 
irritating gas is present or suspected then, regardless of 
the altitude, set the air valve at 100 per cent (91) oxygen 
until the danger is past.’” 


And Mr. Junkerman asked what is the next sentence which 
is—— 


“Jf necessary, institute smoke removal procedure,’ 

“Q. Captain, was your training program with reference 
to the use of the mask carried on with reference to the 
type of situation as set out in this paragraph I have just 
read? A. Yes, that would follow in the answer which 
I gave previously—when the use of the oxygen bottle 
and mask is considered necessary. 

“Q, What was your training or instruction with refer- 
ence to the use of radio in emergency situations such as 
ditching over water? A. The procedures are probably 
further outlined in the instructions than I can give you, 
but if you want it in a general sense, then I can, as far 
as I recollect, give it to you. 

“Q. I am talking now about your training. A. Yes. 
Well, the training provided that the location of the 


69a 
Excerpts from Deposition of Gerritt Jan ten Duis 


emergency radio was indicated to the crew, the crew 
member assigned to make sure that this emergency radio 
would come in the dinghy he was assigned, and operating 
instructions of how to use the apparatus were given to 
all crew (92) members, but particularly to the radio man, 
of course. 

“Q. Where was the emergency transmitter stored in 
relation to the dinghy, or where was it kept on board the 
aircraft? A. If I remember right, in a place opposite 
the door, the exit door at the end. I think we called it 
‘the emergency equipment room’—not opposite the door, 
but adjacent to it, if I remember right.” 


Mr. Junkerman: I object to counsel waving something 
here. 
The Court: I will sustain the objection. 


Mr. Chapman: The witness had this book before him. 

The Court: Wait a minute. Let me read further. You 
are talking about Exhibit 3, is that it? 

Mr. Chapman: Yes, he is talking about Exhibit 3. 

The Court: Then that is only for the purpose of the 
witness identifying the exhibit. It is already in evidence 
before the jury. 

Mr. Chapman: That is right. 


“Q. How close was this to the door? When I say ‘this,’ 
I am referring to the transmitter. A. You want it in feet, 
or so? 

“Q. If you could, please, and if necessary (93) you 
could refer to a record, if you wish, or if you can best 
describe it ‘in one or two steps’—whichever way that you 
think you can describe it. A. Well, I think if you have 
the digzram of the plane it would be the easiest thing, to 
point to it.” 


Mr. Chapman: Mr. Junkerman handed a document to 
the witness and he refers to page 84 which is one of the 
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blow-ups that I have, Your Honor, and I submit to make 
the answer intelligible we ought to have that before us 
when he answers that question. 

Mr. Junkerman: If Your Honor please, I really respect- 
fully urge that the deposition be read as is without asides 
from Mr. Chapman. 

The Court: Let me read the next few questions and 
answers, will you, please. Again I say on this method of 
procedure, we are going to be here certainly until Christ- 
mas. There is no question about that. You may do it. 
You may do it but I don’t think it is going to be helpful 
at all. 


“Q. Does that help you, Captain?” 
That is in the middle of page 1529. 


“A, Yes, I recollect the space, Mr. Wolcott. 

“Q. Is that right adjacent to the main passenger door, 
Captain? A. Well, if we can use this diagram, Mr. 
Wolcott—— 


(94) 


“Q. If you please. A. Yes? 
“Q. By all means. A. Well, here is the main door.” 


Mr. Junkerman: I don’t think counsel should be 
pointing out anything. It speaks for itself. 

Mr. Madden: Should I point it out? 

Mr. Chapman: No, you stay there. 

The Court: No, you are not Captain ten Duis. 

Mr. Chapman: It seems to me to make the evidence 
more intelligible. 

The Court: The jury has seen the diagram. Let’s 
have the answer to the question. 


“A. Well, here is the main door. And what we used to 
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eall, in our language, ‘the emergency equipment room’ 
was separated from the main door by a wall.” 


The Court: Can you gentlemen agree on the diagram 
where the main door is? 

Mr. Junkerman: I haven’t had a good look at it yet. 
I don’t mind counsel pointing out to the jury the location 
of the main door. 

Mr. Chapman: That is exactly what I did. 

The Court: The only thing he objects to your doing 
it without permission, let’s put it that way. 


(95) 


Mr. Junkerman: I object to the general interpolation 
in reading depositions. 

Mr. Chapman: May I say, Mr. Junkerman, when the 
witness answered that question he pointed to this point 
(indicating). 

Mr. Junkerman: That is right. 

The Court: Can you agree where the emergency equip- 
ment room was which was separated from the main door 
by a wall by virtue of what the witness has said? 

Mr. Chapman: That shows the emergency equipment 
room by that door (indicating). 

Mr. Junkerman: Yes. 

The Court: All right. Let’s go on. 


“Q. By a wall? A. You see, a partition near the main 
exit door or entry door. 

“Q. Will you indicate the main exit door on that, 
please? A. As far as I recollect, the dinghy was stowed—” 


Mr. Chapman: The witness said, as far as I recollect. 


“The Witness: Well, I used the wrong word. 

“As far as I recollect, the emergency radio was stowed 
in a small separate compartment adjacent to the main 
entry and exit door. 
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(96) 


“Q. Was it possible to open that door from the out- 
side?” 


Mr. Chapman: The witness answer is at the top of 
page 1531. 


“A, Do you mean under the particular circumstances? 

“Q. No, I am just asking you whether it is possible 
to open that passenger door from the outside. A. I 
would think so. 

“Q. As a matter of fact, isn’t it true that all doors, 
including emergency exit doors, can be opened from 
either the inside or the outside? A. I would think that 
would be a designed purpose of it. 

“Q. Then, is your answer ‘yes’ to my question, that 
these doors can be opened from the inside and from the 
outside? A. I think, yes. Yes.” 


Go to page 1534, the second question on that page. 


“Q. Would you describe just how the dinghy is stored 
and released from the aircraft, upon ditching on the 
water? A. The place for storing dinghies, in a Con- 
stellation, if I am right, is in the wings. 


(97) 


“Q. That is shown on the diagram on page 84, that 
you referred to before, is that right? A. Yes.” 


Mr. Chapman: May I point to the wing dinghy? 
Mr. Junkerman: All right. 
Mr. Chapman: This is the left wing. 


“Q. All right, please continue with your answer. Just 
how is it released? A. The dinghies are released by pull- 
ing handles which are located in the aft part of the cock- 
pit, on the floor.” 


73a 
Excerpts from Deposition of Gerritt Jan ten Duis 


Go to page 1550, the question near the bottom of the page. 


“Q. What are emergency lights on an airplane? Are 
you familiar with the term ‘emergency,’ or ‘crash lights,’ 
with reference to aircraft? A. Yes. 

“Q. How would you describe them? A. I may not be 
able to give an official definition, so I take it that you want 
my own, personal opinion on that term, is that correct? 

“Q. Yes. A. I would say that the emergency lights are 
those lights available to crew and/or passengers, in case 
of an emergency, where other light sources might be in- 
sufficient.” 


(98) 


Mr. Chapman: I skip two questions and go to the 
question the second from the bottom of the page. 


“Q. What are the sources of power of crash lights or 
emergency lights? A. Generally speaking, you mean, 
again? 

“Q. Yes. A. Generally speaking, I would say they are 
self-contained. In other words, they must have their 
own supply of energy because, amplifying on my previous 
statement, lights may also be welcome, of course, even 
if there is not a direct emergency like a crash, but failure 
of the lighting system. 

“Q. When you say ‘self-contained,’ do you mean that 
the source of power is right near the light? Is that it? 
Could you describe that a bit more particularly for me? 
A. Well, I would say independent of the aircraft general 
electric system.” 


Mr. Chapman: Go to the next page, the first question 
at the top of page 1553. 


“Q. What is it, a battery, or just what is it that pro- 
vides that power? A. It may be self-contained batteries 
adjacent to the lamp, itself.” 
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Mr. Chapman: Skip the two questions and go (99) 
to question No. 4. 


“Q. Will the ignition or the turning on of these lights— 
would they be a source of danger in the presence of gaso- 
line fumes? A. I think not, sir. I’m not an expert, but 
in general, these will be of rather low voltage, if I am 
correctly informed, so spark intensity, if any, would be 
very low. But I am not an electrical engineer. This is 
my impression of it. 

“Q, The reason I asked the question is because of your 
concern with emergency procedures and safety. A. Yes. 

“Q, In that connection, I ask you whether you know 
that they can be safely turned on where you have gaso- 
line fumes? A. Well, my connection is not on the deep 
technical end of the matter, in a sense. 

“Q. As far as I understand your answer, as far as you 
know, they can be turned on? A. They can be turned on, 
yes.” 


Mr. Chapman: The question at the bottom of the page. 


“Q. Are these crash lights designed to come on auto- 
matically when the airplane crashes? A. Well, there are 
lights that do come on (100) automatically. 

“Q. How are they designated? There is a term for 
them, is there not? A. Inertia? Is that possible? 

“Q. I think that’s the term, yes. A. Inertia.” 


(108) 


Mr. Chapman: Go to the top of page 1574. (Continu- 
ing reading the deposition of ten Duis.) 


“Q. Just one thing, before I forget, Captain: Is there 
an antenna aerial running along the top of the 1049-C, the 
top of the fuselage, outside the fuselage and above it? 
A. Yes, there is one. Maybe there are even two.” 
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Go to page 1598 beginning in the center of the page. 


“Q. Captain, in training pilots, are they instructed to 
anticipate possible failure during take-off? <A. Yes. 

“Q. As a part of good pilot technique, is that required 
to be a conscious anticipation prior to take-off, on the 
part of all your pilots? A. I think you phrased it cor- 
rectly. Could I have it again, the beginning of your ques- 
tion? 


(109) 
“(The question was read by the reporter.) 
“A. Yes.” 
Go to page 1718, the question in the middle of the page. 


“Q. At the time of take-off, is it the practice of the 
tower to give take-off time to the aircraft? A. That 
varies, Mr. Wolcott. At the time of the accident, I think 
it was practice here and there. Whether it was practice 
at Shannon, I cannot testify.” 


Skip the next question and go to the bottom of the page. 


“Q. I say, where the practice of giving time of take-off 
is followed, can you tell me just what is the physical pro- 
cedure? Is the time of take-off initiated with the tower? 
A. Sometimes not; sometimes it is. Sometimes they give 
a little bit of respite to the crew to perform the various 
functions. 

“Q. Yes? A. Sometimes in my own recollection, they 
put in, sharply after take off, ‘You are airborne; now do 
this and this,’ and so forth. 

“Q. In the situation where the tower gives the take-off 
time to the aircraft, is there a response from the air- 
craft normally, an acknowledgement? (110) A. Yes, an 
acknowledgement, which does not have to be in full de- 
tail. 
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“Q. When you say it doesn’t have to be in full detail, 
you are referring to the acknowledgement which repeats 
the message? A. Well, certain acknowledgement may be 
done by the word ‘Roger,’ as you know. 

“Q. Yes, I realize that. A. That means ‘Your mes- 
sage is received and understood.’ ” 


Go to page 1726 at the top of the page: 


“Q. What is the indicated procedure where, after take- 
off and during flight, there is a radio failure in the air- 
craft? What is the procedure as far as the crew is con- 
cerned? A. The procedure, may vary, Mr. Wolcott.” 


(112) 


Mr. Chapman: That is all I am going to read from Mr. 
ten Duis’ deposition. 

The Court: Is Mr. Madden going to represent another 
witness? 

Mr. Chapman: I didn’t know whether Mr. Junkerman 
had some parts of this deposition to read. 

Mr. Junkerman: Not at the present time. 

The Court: So that completes, members of the jury, 
the deposition of Mr. ten Duis so far as it goes up to now. 

Mr. Chapman: I am handing Mr. Madden the original 
of the deposition of Mr. Bruens. 

The Court: Again, members of the jury, this is the 
presentation of testimony of a witnes who was examined 
directly and cross-examined just the same as if the person 
were physically present on the stand. 

All right. 

Mr. Chapman: The witness’ full name is Gerard Theo- 
dore Bruens and I am starting at the beginning of page 
987. 


“Q. Will you state your full name? (113) A. Gerard 
Theodore Bruens. 
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“Q. Where do you reside? A. Badhoevedorp. 

“Q. Is that in Holland? A. In Holland, sir. 

“Q. By whom are you employed? A. KLM. 

“Q. How long have you been employed by KLM? A. 
Ten and a half years, sir. 

“Q. In what capacity? A. As a pilot. 

“Q. During all of that time? <A. Yes, sir.” 


Go to page 995, the question just below the middle of the 
page. 

“Q. Will you take that manual which Mr. Junkerman 
has just produced and turn to page 40 and see if that 
does not contain information to the crew on this subject, 
at the bottom of the first column on page 40? A. This is 
page 40, sir. 

“Q. That paragraph headed ‘Crew responsibility during 
evacuation and abandonment.’ A. That is what it says on 
the page, sir. 

“Q. Is that information given to the flight crews in con- 
nection with their training? (114) A. The training in- 
cluded parts of this manual. 

“Q. And the training in emergencies included that page 
that I have just called to your attention? A. What do 
you mean by ‘training,’ sir? 

“Q. The instructions. A. Instructions or information? 

“Q. Or information for emergencies are contained on 
page 40 Exhibit 1 before you? A. There are some infor- 
mations contained on this page, but they were not neces- 
sarily the only ones that were on board. I believe we 
presented it at that time and to best of my recollection in 
& more convenient form, also.” 


Mr. Chapman: May I have Exhibit 1? 

Mr. Junkerman: I understand you left out something. 
I think you left out the words “in part.” 

The Court: Page 996? 

Mr. Chapman: I left it out? 
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Mr. Junkerman: Will you read that question again? 
Mr. Chapman: (Reading): 


“Q. Or information for emergencies are contained in 
part on page 40 of Exhibit 1 before you?” 


Mr. Junkerman: You left out the words “in part.” 

Mr. Chapman: May I have Exhibit 1? That is the KLM 
(115) operations manual. 

(The volume was handed counsel.) 

Mr. Chapman: May I have what is called “CAA Ap- 
proved Flight Manual for Superconstellation Model 1049 
marked as exhibit for identification next in order and 
then I will offer one page. 

The Deputy Clerk: Plaintiff's Exhibit No. 11 marked 
for identification. 

Mr. Chapman: I am offering page 140 of Exhibit 11 for 
identification. 

Mr. Junkerman: If Your Honor please, I object to this 
because it is all under Section 8 under the title “Ditching.” 

Mr. Chapman: Your Honor, this witness—— 

The Court: I understand from the question, as framed, 
and my examination of the deposition, that the question 
is directed as to whether or not this information was given 
to the crew as a part of their training procedures and it 
doesn’t necessarily mean, in the circumstances, that infor- 
mation so given would apply in the circumstances we are 
concerned with. I don’t know. 

Mr. Junkerman: This particular section relates to that 
subject, though, under the heading of “Ditching.” 

The Court: I don’t know what the exhibit shows. The 
question is a little bit different. The question is (116) 
whether or not this information that is contained in that 
exhibit was given to the crew as part of their training. 

Mr. Chapman: That is right. 

Mr. Junkerman: My objection is it is irrelevant. 

The Court: Will counsel come to the bench. 
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(At the bench:) 

Mr. Junkerman: This whole page comes under the 
heading of “Ditching.” 

The Court: I will make the same ruling. I will reserve. 
I want to reserve on this. I have other matters that relate 
to the same thing that I have reserved on so I will have 
to examine this whole business in toto rather than piece- 
meal. 

Mr. Chapman: All right. 

The Court: If you have other matters of a related or 
similar character to read from this deposition, do not read 
them because the matter will be reserved and you can 
spread on the record what you intend to read. However, 
if it is new matter, apart from what we are concerned with 
here, the deposition is still before us. 

(In open court:) 

Mr. Chapman: Go to page 1011. 


“Q. My question was: Was any means provided for 
moving the dinghy from one point on the outside of the 
plane lying in the water to another point on (117) the out- 
side of the same plane? A. I am trying to visualize the 
conditions that would pertain at the time after an air- 
plane is down on the water. What comes to mind at this 
time would be the paddles provided, sir. 

“Q. Isn’t there a lanyard attached to each dinghy? A. 
There is a rope, yes.” 


Go to page 1013 beginning at the bottom of the page. 


“Q. Assuming that, in the course of evacuation, it should 
become necessary to move a dinghy from, let us say, the 
front of the fuselage to the main passenger door opposite 
the galley, are there any means provided for getting the 
dinghy from that point to the main door?” 
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Mr. Junkerman: I object to it as an improper hypo- 
thetical question. 
The Court: He may answer. 


“A. From the front of the fuselage, you said? 

“Q. From the place that it is launched. From the place 
that the dinghy is automatically launched. A. It is not 
automatically launched, sir. 

“Q. How are they launched, Mr. Bruens? A. They can 
be released by operating a (118) handle in the cockpit, 
for instance. 

“Q. When that handle is operated, where does the 
dinghy strike the water? A. I don’t think you could call 
it strike the water, sir, but it would inflate and probably, 
depending on the attitude of the aircraft in the water and 
the depth to which it was submerged in the water, it would 
float somewhere near the place where it was expelled from 
the wing. 

“Q. Where would it be expelled from the wing, at the 
trailing edge or leading edge of the wing? A. Closer to 
the trailing edge, sir. 

“Q. Are there any means provided for them moving that 
dinghy from the trailing edge of the wing to the main 
passenger exit? A. I am just wondering now if the dinghy 
in that case would not already be at the main door. These 
dinghies or life rafts are of considerable diameter and, as 
I say, depending on the circumstances, the wind, the tide, 
the current, possibly, depending on where it came to rest 
in the water, it might well be near the main door at the 
time it comes to rest. 


(119) 


“Q. Are there any means provided, then, for removing 
it from that point to the crew door at the forward end of 
the plane? A. The means provided would, in this case, 
consist of the paddles.” 
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Go to page 1017, the first question which begins on that 
page. 

“Q. Among this emergency equipment that is carried on 
the 1049, is there a portable oxygen tank and masks? A. 
There is a supply of oxygen, which is in a container that 
can be carried, yes. 

“Q. Can that be used by the person carrying the con- 
tainer in connection with an oxygen mask? A. A bottle? 

“Q. Yes. I mean you can use the oxygen from that 
container? A. With proper manipulation of controls, it 
is possible to use the oxygen. 

“Q. What training was given your crew members in the 
use of that portable equipment? A. They were shown the 
manner in which the bottle could be carried, depending 
on the circumstances, the way the controls of the bottle 
had to be manipulated to provide oxygen, if desired, and 
also the manner in which the bottle could be carried. 


(120) 


“Q. How is this carried, Mr. Bruens? A. It could be 
carried in several ways, sir. Under the arm, both arms, 
and there is always some kind of strap—I believe strap 
would be the word—in which it can be suspended from the 
shoulder or some other part of the body. 

“Q. When suspended from the shoulder, does it leave 
both hands and arms free? A. That would depend very 
much on the movements of the maneuvers the person carry- 
ing the bottle has to make, sir. If he has to bend down, 
walk, or crawl, he would probably have to support the 
bottle. 

“Q. What was the purpose of having this portable 
oxygen equipment on board? A. To provide oxygen to the 
crew, sir, 

“Q. At what times?. A. When, in the opinion of the 
Captain or other crew members, the use of oxygen was 
desirable or necessary. 
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“Q. In your training, was the Captain taught when it 
might be useful or desirable? A. Yes, sir. 

“Q. What was he told in that respect? A. That it can 
be used under conditions that might make the use of 
oxygen desirable or necessary, (121) such as, for instance, 
low air pressure, sir. 

“Q. Smoke? A. The oxygen tank might be worn in 
the case of smoke and oxygen used in the case of smoke, 
yes, sir. 

“Q. Carbon dioxide? A. I don’t know whether carbon 
dioxide is properly labeled smoke or some other kind of 
substance, sir. 

“Q. But was the Captain told that it might be used if 
any fumes of any kind were in the cockpit or fuselage? 
A. The crews were informed that oxygen could be used 
under a variety of circumstances, and that included smoke 
and possibly other gases or other agents in the air.” 


That is all from Mr. Bruens’ examination. 

Mr. Junkerman: May I take a look quickly to see if I 
want to read anything? 

The Court: Members of the jury, this is the cross- 
examination of the witness that was had. Do you under- 
stand that? 

Mr. Junkerman: If Your Honor please, it is not cross- 
examination. It is part of Mr. Wolcott’s direct which was 
omitted and which I am now going to supply. 

(122 

The Court: I stand corrected. Do you understand that? 

(The jury nodded assent.) 

Thank you. 

Mr. Junkerman: Plaintiffs counsel was interrogating 
the witness. He read some parts of the preliminary ques- 
tions and I am taking up where he left off on page 987. 
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“Q. What had been your experience before going with 
KLM? A. In what field, sir? 

“Q. In the field of aviation. A. I was trained as a 
pilot in the Royal Dutch Naval Air Service from 1938 
onwards. 

“Q. Had you been employed by any other airlines prior 
to your employment by KLM? A. No, sir. 

“Q. What certificates do you hold as a pilot? A. As a 
pilot? 

“Q. What certificates do you hold? A. A pilot’s license 
and a navigator’s first class license, an R.T. license. 

“Q. What does ‘R.T, stand for? A. Radio Telephony. 

“Q. Any others? A. Not that I can think of at the 
moment, sir. 


(123) 


“Q. During your employment with KLM, have you had 
anything to do with crew training? A. Yes, sir. 

“Q. Just what, very briefly, have you done in connec- 
tion with crew training? A. I am the Deputy Head, 
Flight Technical Department of KLM and Crew Training 
Resorts under the Flight Technical Department. 

“Q. How long have you been head of that department? 
A. I am the Deputy Head of it now. 

“Q. How long have you been Deputy Head? A. Since 
1952, sir. 

“Q. Does that training involve a course in training for 
emergency procedure? A. For whom, sir? 

“Q. For flight crews. A. Training in emergency pro- 
cedures is given and is indeed part of the training estab- 
lishment of KLM which comes under the head, Flight 
Technical Department. 

“Q. Can you outline for us the training—this is prior 
to September 5, 1954—that was given to KLM flight crews 
with respect to evacuation and abandonment of an air- 
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craft after (124) a crash landing on waters? A. Did you 
say ‘crash landing,’ sir? 

“Q. Yes, sir; on water. A. I don’t understand you. A 
crash and landing are two completely different things.” 


Mr. Chapman: I would like to continue, then, reading 
that which I had not planned to read but since that has 
been read, I will have to pick that up. Mr. Junkerman 
left off at page 989 and I am going to read the questions 
which follow immediately after he suspended. 


“Q. After the plane crashes on water. A. Yes, sir. 

“Q, What did that training consist of? A. It consisted 
of classroom courses, usually lasting two days, the so- 
called ‘initial course.’ It also included written instruc- 
tions issued to crew members. It included demonstration 
of emergency equipment. It included the location of the 
various items of equipment in the aircraft. It included 
a demonstration of the rubber life rafts in water, and it 
included what we called ‘pre-flight briefing’ that was 
given to the crew of an aircraft departing for an ocean 
crossing. 

“Q. Were those written instructions contained in any 
manual? (125) A. Yes, sir. 

“Q. What manual? A. They were included in at least 
the route manual, I believe. I must, at this stage, tell you 
that since then there have been many changes in the com- 
position of the manuals that I therefore have to say that 
to the best of my recollection it was at that time included 
in the route manuals, and something was also contained in 
what we call ‘cruising charts.’ ” 


Mr. Chapman: All right, that is all from Mr. Bruens’ 
deposition. 

I will tell Your Honor what page Mr. Malouin’s testi- 
mony begins on. 

The Court: - This relates to the deposition of George 
Joseph Malouin? 
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Mr. Chapman: Yes, and his testimony begins at page 
706 of this volume. 

The Court: All right. 

This is page 706, the first question. 


“Q. Where do you reside, Captain? A. I reside in New 
York; Port Washington, New York, 8 Terrace Drive. 

“Q. How long have you resided there? A. Approxi- 
mately 20 months. 


(126) 


“Q. Where did you reside in this country before that? 
A. I lived in Rye, New York, for approximately one year 
prior to that time, and further prior to that time I lived 
in Los Angeles, California. 

“Q. For how long a period? A. For approximately two 
years. 

“Q. How old are you, Captain? A. Forty-four years. 

“Q. What is your citizenship? A. I am an American 
citizen. 

“Q. What is your present position? A. I am Opera- 
tions Technical Adviser to the Vice President of Produc- 
tion of KLM, Royal Dutch Airlines. 

“Q. Where are you based? A. Domicile is in New 
York. 

“Q. Is that your headquarters for the company in New 
York? A. It is, yes. 

“Q. What address is that? A. That is 572 Fifth Ave- 
nue, New York. 

“Q. What are your duties in that capacity? A. My 
field is primarily the evaluation of (127) aeronautical 
equipment. 

“Q. Of various types of aeronautical equipment? A. 
Yes.” 


Go to page 710, the third question. 
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“Q. When you first joined KLM, what was your job? 
A. Iwas employed by KLM as a captain. 
“Q. Flight captain? A. Yes.” 


Go to the next page, 711. 


“Q. Was there a time when you were appointed Gen- 
eral Flight Superintendent? A. Yes. 

“Q. When was that? A. That was in—I believe in 
1949.” 


Go to page 860, question No. 4. 


“Q. How often did you have dinghy drills? A. I won- 
der if you will tell me what period you have in mind. 

“Q. Prior to September 5, 1954. A. Well, I have had 
ditching instructions so frequently that I can’t remember, 
but in general I have had at least one wet ditching drill. 

“Q. When was this? A. Very early in North Atlantic 
crew training. I don’t recall. 


(128) 


“Q. What do they consist off A. The wet dinghy drill 
consisted of familiarization with the flotation components 
of the emergency equipment which, of course, included 
life rafts. 

“Q. Did it involve actually using the dinghy on water? 
A. Yes, sir. 

“Q. What water, where? A. During the season in which 
I obtained wet ditching drill I believe that use was made 
of the YMCA pool in the center of the City of Amster- 
dam. 

“Q. Was there any drilling in control on water of the 
dinghy? A. Yes, sir. 

“Q. How was that accomplished? A. Control instruc- 
tion included inflation, both automatically and manually, 
handling the dinghy in the water with respect to orienta- 
tion; in other words, righting or up-ending the dinghy, 
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the mounting of the dinghy via the boarding stations, the 
assisting of others to mount the dinghy via the boarding 
stations, and practice in bringing floating persons aboard 
not only via the boarding stations, (129) but over the top 
so as to speak. 

“Q. How was the dinghy propelled? A. The dinghy 
was really incapable of being effectively propelled, being 
a circular dinghy, but a certain amount of orientation in 
azimuth could be obtained by the use of a pair of paddles. 

“Q. Was one of the purposes of the dinghy drill to 
assist in evacuation of a ditched aircraft? A. Yes, the 
dinghy is used in the evacuation of a ditched aircraft on 
water primarily.” 


Go to page 864, question No. 1. 


“Q. What provision or training was provided by your 
company for removing the passengers from the various 
parts of the ditched aircraft? A. The training—— 

“Q. Just to make my question clear, and I do not mean 
to interrupt you, Captain, the passengers have assembled 
and go to the various exits on the aircraft. What pro- 
vision was made for removing them from the aircraft, 
itself? A. I believe you may have noticed in the ditch- 
ing procedures which have, I think, been extensively dis- 
cussed, that the duties and the stations of various crew 
members attending a ditching or serving during a ditch- 
ing were recommended (130) or spelled out. Various 
crew members are stationed at the various exits for the 
purpose of opening the exits. These same crew members 
are instructed to assist the passengers in those immediate 
areas, according to the diagrams, to evacuate the aircraft 
through those exits. 

“Q. How do they physically leave the aircraft? What 
do they step into? A. Oh, I understand. Right. The 
purpose of locating the dinghies in the wings is to attempt 
to insure that the dinghies, when inflated, will occupy a 
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floating position conveniently close to the trailing edge of 
the wing. Consequently, the instruction calls for evacuat- 
ing the passengers over wing exits wherever possible, or 
via the main loading door.” 


Go to page 869, question No. 1 on that page, near the 
middle of the page. 


“Q. How do they get the dinghies to the main door? 
A. By flotation. 

“Q. How do they propel the dinghies to the main door? 
A. The dinghy is so large in diameter that when inflated 
the after portion of the dinghy nearby (131) overlaps 
the main door.” 


Go to page 872, question No. 1. 


“Q. From the main door to the tail plane what would 
be the distance? A. The distance from the main door 
located on the port side of the aircraft to the leading edge 
of the tail plane, if this dotted outline can be assumed to 
be the leading edge of the tail plane, is, I calculate, 342 
inches.” 


Go to page 874, question No. 1. 

“Q. What is the distance from the point on the trail- 
ing edge of the wing at which the dinghy emerges to the 
front door exit?” 

And for the answer go to page 875, the answer at the 
top of the page. 


“A. The distance which I believe you have requested is 
approximately 500 inches. That is the distance from the 
trailing edge of the wing to the forward port crew com- 
partment door.” 


Go to page 879, question No. 1. 


“Q. How would the dinghy be brought to the passenger 
exits in the nose? A. I can indicate the manner in which 
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the dinghy can be brought to the nose and only indicate 
what I might do, again depending upon the time (132) 
available. I believe that I might be inclined to drag the 
dinghy bodily over the wing from the trailing edge to 
the leading edge and refloat it on that side of the wing. 

“Q. Would you be able to propel or float the dinghy 
over water from the point of its emergence from the wing 
to the exits forward of the wing? <A. I believe it would 
be extremely difficult to propel the dinghy in a floating 
condition from the trailing edge 50 feet to the wing tip, 
around the wing tip, and 50 feet inward to the door. De- 
pending on the condition of the wing, I suppose that I 
would try to propel it by standing on the wing, if this 
were possible, and dragging the dinghy around.” 


Mr. Chapman: That is all I want to read from the 
deposition of Captain Malouin immediately. 

The Court: Mr. Junkerman, have you anything that 
you would like to read from this deposition? 

Mr. Junkerman: Your Honor, there are some 200 pages 
of testimony that the plaintiffs took of Captain Malouin 
and, of course, he has just read a few excerpts. 

I did not know until now what he was going to read. 
I would like to read part and, with Your Honor’s permis- 
sion, (133) read some other parts after I examine it 
tonight. 

The Court: All right. 

Mr. Junkerman: Immediately following the last ques- 
tion and answer on page 879, I would like to read the 
following: 


“Q. Is there no method for propelling the dinghy or 
bringing it to the tail plane? A. As I think I said, the 
dinghy is primarily a flotation device, it’s not a boat in 
the sense that it can easily be maneuvered. Consequently, 
the possibility of maneuvering the dinghy anywhere in 
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the vicinity of the aircraft would be largely dependent 
upon the conditions: winds, tides, roughness of the sea, 
condition of the aircraft, the phase of sinking, et cetera. 

“Q. So, except for channeling passengers through an 
exit adjacent to the position of the dinghy immediately 
aft of the wing, there is no provision for removing pas- 
sengers directly from other parts of the aircraft; is that 
right? A. According to the circumstances there are pro- 
visions for removing passengers from other portions of 
the aircraft. Certainly we have covered the situation 
where we have enumerated the exits which serve the 
front cabin, the main (134) cabin, and the rear cabin. 
We've talked about the fact that the dinghy may have to 
be dragged over the wing. I think I was using a personal 
recommendation when I suggested that. 

“So that I can’t agree that there are no provisions made 
for the evacuation of the passengers.” 


I think, Your Honor, there are other parts I want to 
read but, until I have an opportunity to examine the re- 
mainder, I won’t be able to determine that. 

The Court: Very well. 

Mr. Chapman: Mr. Junkerman, would you produce the 
contract of KLM with Sabena? 

Mr. Junkerman: I have a copy of it. 

Mr. Chapman: I have this copy which you furnished 
me, I think. 

The Court: This is being proffered, do I understand, 
for the purpose of showing whatever the legal relation 
was between Sabena and KLM? 

Mr. Chapman: That is right. 

Mr. Junkerman: I did not think he had offered it. I 
thought he was going to mark it for identification and 
when he offers it, I am going to object. 


(Contract between KLM and Sabena was marked Plain- 
tiffs’ Exhibit 12 for identification.) 
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(135) 


The Court: Gentlemen, come to the bench, please. 

(At the bench :) : 

The Court: I gathered from the nature of the admis- 
sions made as a consequence of the requests for admis- 
sions and further as a consequence of the interrogatories 
propounded to Sabena, that the relationship was one of 
principal and agent, that is, the legal relationship. Am I 
correct in that? 

Mr. Junkerman: That is correct. 

The Court: All right. If I am correct in that assump- 
tion, what is the purpose of introducing this document? 
What is the purpose of introducing this document which 
merely purports to be evidence of what we already know? 

Mr. Chapman: It evidences much more than that. 

The Court: In what fashion? 

Mr. Chapman: The duties of Sabena with respect to 
flight watching. 

The Court: Those duties of Sabena have already been 
admitted. 

Mr. Chapman: Not as in full detail as appears in the 
contract. 

The Court: What I am concerned with is the detail 
because the detail is not material to the case. Detail never 
is. 
Mr. Chapman: I don’t know what Your Honor means 
by (136) detail. 

The Court: Then I don’t understand what you mean 
by detail because detail means matters we are not overly 
concerned with. I am only concerned with substance and 
the substance is the relationship between principal and 
agent. Sabena has indicated specifically what it was sup- 
posed to do. 

Now, if there is any variation and you are attacking 
the admission as not being full and complete in the cir- 
cumstances then certainly this would show that. 
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Mr. Chapman: That is correct. 

The Court: I can’t take the time to do it now. You 
can look at it over night. I want to avoid these bench 
conferences. 

Mr. Junkerman: If Your Honor please, I will illus- 
trate how immaterial and irrelevant this is. Sabena was 
agent with KLM. This is a contract between Sabena and 
KLM. 

The Court: He says it also spells out the duties of 
Sabena. 

Mr. Junkerman: There is no privity between plaintiff 
and Sabena in this. Sabena was our agent to do certain 
things. Their action is a tort action. This is merely a 
contractual operation between KLM and Sabena. If 
KLM sought to use Sabena as its agent in certain respects 
it cannot relieve itself of liability because of the act of 
an agent so there is really no point to this offer. 


(137) 


The Court: As I understand Mr. Chapman’s point 
that he makes is that there is something further in rela- 
tion to the obligation of the agent in the circumstances 
than as appeared in the interrogatories and in the admis- 
sions. He calls them details and then I immediately re- 
sponded by saying if they are details then we certainly 
are not concerned with them unless they are matters of 
substance because I want to try this case in such fashion 
so we won’t become concerned with matters that are of 
no probative value at all. I will not presume to sit in 
judgment in the presentation of your case. You have lived 
with it and you know it but I also have an obligation, as 
I see these things come up, to keep this record in such 
a fashion so that only matters of substance and probative 
value will appear rather than go off on tangents. Some- 
times in the trial of a case, you don’t see the forest for 
the trees and somebody else sitting in a position of some 
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altitade can look down and see where these roads meet 
and so, therefore, I suggest. in order to avoid a quarrel 
over it now in the presence of the jury, look at it tonight. 
Advise me about it in the morning and then I will be 
able to make a ruling. 

Mr. Chapman: I know exactly what I have in mind. 

(In open court:) 

The Court: Members of the jury, I will excuse you 
for the five-minute recess we ordinarily would take at 
five (138) minutes of three with the same caution. Come 
back here at five minutes of three. It gives you a little 
more breathing space and we will take our recess in the 
interval. 

(The jury left the courtroom.) 

The Court: Mr. Chapman is referring to the Flight 
Operations Service Agreement between KLM and Sabena 
which purports to be Exhibit 12 and marked as such for 
identification, referring to page 3. What article? 

Mr. Chapman: I just have my references here, Your 
Honor; page 3, paragraph 4.1 is the first one. 

Then the next reference will be the Annex, page 1 of 
the Annex. 

The Court: In the Annex, page 1. 

Mr. Chapman: Paragraph 4.1 there. 

Mr. McQuillan: That relates to Gander. That is A-1. 
A-2 applies to Shannon. 

The Court: This is Gander, apparently. You really 
could save a great deal of time and when I say “you” 
I am using it in the plural sense. You could save time 
and iron these things out in advance and then in the morn- 
ing, as we go along, you can come in and see me and the 
reporter can come in and then I will rule on these mat- 
ters and they will go to the jury. 

Mr. Chapman: I will have to study this whole thing, 
Your Honor. The first part I read you was under the 
(139) general contract. There are several Annexes. 
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Mr. Junkerman: Perhaps looking at the main part, 
without the Annex itself, would show how completely im- 
material it is and irrelevant. This is a contract between 
KLM and Sabena and if Sabena didn’t live up to its part 
of the contract with KLM, isn’t it a fact that KLM would 
be the only one who would have the right to complain 
about it? This is a contractual matter. It doesn’t create 
any duties or benefit the plaintiff in any way. 

Mr. Chapman: That is the most ridiculous proposition 
I ever heard. Here is a company being hired to do some- 
thing for the safety of passengers in flight and to say 
that the extent the employee-or agent has to go to has 
no bearing in an accident where the passengers have been 
hurt and killed, it seems to me ridiculous. 

Mr. Junkerman: That is not what I am saying. KLM 
was the carrier. KLM was the person who was carrying 
this particular passenger. If, as a part of its function, 
as a part of its job, it retained some agent to assist it 
that doesn’t relate to any obligation so therefore, to sue 
the agent and to broaden the principal’s liabilities by 
some private contract between a principal and agent 
seems to me to be the ridiculous argument. 

The Court: I don’t view it in that fashion. I think 
it is admissible, 4.1, in the circumstances without (140) 
going into the character of the arrangement between the 
parties. It indicates a relationship I think bears on the 
accident from the standpoint of duty owned. 

Mr. Junkerman: We haven’t denied that Sabena was 
our agent. We admitted it. 

The Court: Again I stress the point of not getting 
off on tangential matters that are collative and which 
will only confuse. 

Mr. Junkerman: Will it be understood that this is all 
that will be read and the agent is Sabena and the carrier 
KLM? 


95a 
Colloquy of Counsel 


Mr. Chapman: I am not going to read any of it now 
because I want to study it and be sure. 

The Court: I am going to take a recess of five minutes. 

(A short recess was taken.) 

(The jury returns to the courtroom.) 

Mr. Chapman: I have had an opportunity to look at 
this and I see it does relate to Shannon and I am going 
to read certain parts of it as Your Honor has ruled I 
might do. First, I will ask that this be received in evi- 
dence, this contract, which has been marked for identifi- 
cation. 

Mr. Junkerman: What is being offered? 

The Court: The only matter I ruled on was with ref- 
erence to 4.1. I ruled on nothing in the Annex because 
(141) counsel advised me that he didn’t have an oppor- 
tunity—I am speaking to you, Mr. Chapman—to exam- 
ine the matter and you would like to have time tonight 
to do that. Presumably you have done it but I have had 
no opportunity to examine it so, therefore, you may read 
only 4.1 initially as it appeared under the general compass 
of the instrument rather than what appears in the so- 
called Annex. 

Mr. Chapman: Very well, Your Honor. 

The Court: Why don’t you do this? Bring that mat- 
ter up tomorrow morning in toto. 

Mr. Chapman: I would rather not break in initially. 

The Court: I have not ruled on what they call the 
Annex because I haven’t been in the Annex. None of us 
have been in the Annex. 

Mr. Chapman: That being so I will ask my witness to 
get back on the stand to go on with another deposition. 

The Court: All right that is fine. 

Mr. Chapman: This Your Honor is going to be the 
deposition of Mr. Hemblenne of Sabena. I am handing 
the witness the original and Your Honor the copy. 
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I will begin at the beginning on page 6 of this deposi- 
tion. The witness’ full name is Albert Hemblenne. 


“Q. What is your full name? A. Hemblenne Albert. 
(142) 


“Q. Albert is your first name? A. No, Hemblenne is 
the first name. Albert is the Christian name, yes; Hem- 
blenne is the family name. 

“), Where do you reside? A. In Evere, Brussels, 24 
Rue Pere Damien. 

“Q. By whom are you presently employed? A. By 
Sabena. 

“Q. In what capacity? A. As Chief Navigator. 

“Q. How long have you been so employed? A. As Chief 
Navigator, for three years. 

“Q. As Chief Navigtor, what are your duties? A. My 
duties are namely for to recruit and train navigators, and 
for fully licensed navigators to check and control their 
work, see that they keep their efficiency, their qualifica- 
tions. 

“Q. Prior to the time you became Chief Navigator, by 
whom were you employed? A. By Sabena. 

“Q. And in what capacity? A. As Navigator. 

“Q. How long were you so employed as navigator? A. 
Since December 2, 1945.” 


Go to the bottom of the page, question 9. 


“Q. Are you familiar with the relationship that (143) 
existed in September 1954 between KLM and Sabena with 
respect to dispatching and flight watching? A. Yes, I 
was familiar because since about 1950 I am also in charge 
of the control of the dispatch centers in the North At- 
lantic. 

“Q. That was a part of your duties at that time? A. 
Yes, it was. 

“Q. Of controlling dispatching of planes? A. Yes, is- 


97a 
“ccerpts from Deposition of Albert Hemblenne 


suing instructions to the various dispatch centers in the 
North Atlantic. 

“Q. Are you familiar with Sabena’s dispatching office 
at the Shannon Airport in Ireland, as it existed in Sep- 
tember 1954? <A. Yes, I am. 

“Q. Will you describe that office, just what equipment 
it then had, and as on September 5, 1954, what equipment 
was in the Sabena dispatching office? A. What equip- 
ment? Well, as communications equipment, there were 
teleprinters, connecting the office with the Radio Station 
Ballygireen. Those connected the office with that station. 

“Then there are also phone connections with OAC, with 
Air Traffic Control, and Met Office Weather Bureau. 
There was also a VHF Monitor. (144) That is as far as 
the communications viewpoint is concerned. 

“Q. As far as communications is concerned, that was 
the equipment? A. Yes. 

“Q. Was there anything else relating to communica- 
ing? A. No, not major.” 

At that point I marked this when the witness there was 
testifying from this map. May I put this map up since 
the witness is testifying about it. 

“Q. Will you look at Exhibit 1, and do you identify 
that as a map of a section of Ireland which embraces the 
Shannon Airport? A. Yes, it is. 

“Q. The Shannon Airport is the circle at the compass 
points that you just mentioned?” 


The Court: I don’t have that. 

Mr. Junkerman: Where are you reading? 

The Witness: He skipped a few questions, 

Mr. Chapman: I am sorry, at the bottom of page 9. 


“The Shannon Airport is the circle at the compass 
points that you just mentioned?” 


Mr. Junkerman: Excuse me. You skipped the point 
where it gave latitude and longitude and now you are 
referring (145) to it. 


98a, 


Excerpts from Deposition of Albert Hemblenne 


Mr. Chapman: I am sorry. I believe you are right 
that it is needed to tie in. I will go back to question 4 
on page 9. 


“Q. Is the Shannon Airport the focus of four lines 
running to a point just north of a point marked ‘Limerick’ 
there? 

“Would that be the Shannon Airport? A. Shannon Air- 
port is there, 52-54 North, 8 degrees 55 minutes west. 

“This is just the radio range site. 

“Q. The Shannon Airport is the circle at the compass 
points that you just mentioned? A. Yes. 

“Q, At the latitude and longitude. Will you indicate 
Ballygireen? Is that the name of the station that you 
communicated with? A. Yes; well, I cannot indicate it 
exactly, but it is north of the station, north of the airport. 

“Q. How far north? A. Oh, it is a few miles north 
of the airport. I don’t think it is: 

“Q. What was the purpose of having a teleprinter tie-up 
with that station, Ballygireen? A. Well, because all com- 
munications, all messages from aircraft, from OAC, ar- 
rive at that (146) station, and are then retransmitted to 
our office. 

“The messages concerning Sabena dispatch office, unless 
they are direct communications, in VHF, unless they are 
VHF communications with the Air Traffic Control, they 
come at Ballygireen Station, from where they are retrans- 
mitted to the different addressees. 

“Q. Do messages come into Ballygireen direct from 
planes in flight? A. If it is messages, as long as they 
are not in very high frequency. 

“Q. If they are in very high frequency, you get the 
message at Sabena dispatching office? A. No. 

“Q. Well, where are they picked up? A. They are 
picked up in the Control Office. 
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“Q. Is that at the airport itself? A. At the airport it- 
self. : 
“Q. You have a tie-up with the Control Office, by means 

of telephone? A. By means of a telephone, yes. 

“Q. While we have this map, could you indicate the point 
of Kilkee, which will be mentioned later, that is so named 
there on the map? A. Yes, that was the first reporting 
point.” 


(147) 


The Court: Mr. Junkerman, do you think you and 
Mr. Chapman can agree where Shannon Airport is? 

Mr. Chapman: Mr. Junkerman points out Shannon, 
Kilkee. As a matter of fact, I suggest the map be passed 
around so they can all see it. 

The Court: I will suggest first of all you agree where 
Shannon Airport appears, Shannon Airport, Kilkee, 
Limerick and Ballygireen. 

Mr. Junkerman: The name Kilkee appears right on 
the map, Your Honor. The name Limerick appears right 
on the map and there is the circle right on there showing 
Shannon Airport almost immediately adjacent to Limerick. 

The Court: I have a suggestion, Take the small 
map and pass it to the jury. 

Mr. Chapman: This is the only one I have here. 

The Court: Mr. Junkerman and you, Mr. Chapman, 
can point out the places on the map. 

(The places mentioned were indicated on the map.) 


“Q. What do you mean by ‘first reporting point’?” 
Incidentally, he had said Kilkee was the first reporting 
point. I don’t know whether that question was answered 
or not so I had better read that question. 

“Q. While we have this map, could you indicate the 
point of Kilkee, which will be mentioned later, (148) that 
is so named there on the map? A. Yes, that was the 
first reporting point. 
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Mr. Chapman: I am sorry. I believe you are right 
that it is needed to tie in. I will go back to question 4 
on page 9. 


“Q. Is the Shannon Airport the focus of four lines 
running to a point just north of a point marked ‘Limerick’ 
there? 

“Would that be the Shannon Airport? A. Shannon Air- 
port is there, 52-54 North, 8 degrees 55 minutes west. 

“This is just the radio range site. 

“Q. The Shannon Airport is the circle at the compass 
points that you just mentioned? A. Yes. 

“Q. At the latitude and longitude. Will you indicate 
Ballygireen? Is that the name of the station that you 
communicated with? A. Yes; well, I cannot indicate it 
exactly, but it is north of the station, north of the airport. 

“Q,. How far north? A. Oh, it is a few miles north 
of the airport. I don’t think it is—— 

“Q, What was the purpose of having a teleprinter tie-up 
with that station, Ballygireen? A. Well, because all com- 
munications, all messages from aircraft, from OAC, ar- 
rive at that (146) station, and are then retransmitted to 
our office. 

“The messages concerning Sabena dispatch office, unless 
they are direct communications, in VHF, unless they are 
VHF communications with the Air Traffic Control, they 
come at Ballygireen Station, from where they are retrans- 
mitted to the different addressees. 

“Q. Do messages come into Ballygireen direct from 
planes in flight? A. If it is messages, as long as they 
are not in very high frequency. 

“Q, If they are in very high frequency, you get the 
message at Sabena dispatching office? A. No. 

“Q. Well, where are they picked up? A. They are 
picked up in the Control Office. 
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“Q. Is that at the airport itself? A. At the airport it- 
self. : 
“Q. You have a tie-up with the Control Office, by means 

of telephone? A. By means of a telephone, yes. 

“Q. While we have this map, could you indicate the point 
of Kilkee, which will be mentioned later, that is so named 
there on the map? A. Yes, that was the first reporting 
point.” 


(147) 


The Court: Mr. Junkerman, do you think you and 
Mr. Chapman can agree where Shannon Airport is? 

Mr. Chapman: Mr. Junkerman points out Shannon, 
Kilkee. As a matter of fact, I suggest the map be passed 
around so they can all see it. 

The Court: I will suggest first of all you agree where 
Shannon Airport appears, Shannon Airport, Kilkee, 
Limerick and Ballygireen. 

Mr. Junkerman: The name Kilkee appears right on 
the map, Your Honor. The name Limerick appears right 
on the map and there is the circle right on there showing 
Shannon Airport almost immediately adjacent to Limerick. 

The Court: I have a suggestion. Take the small 
map and pass it to the jury. 

Mr. Chapman: This is the only one I have here. 

The Court: Mr. Junkerman and you, Mr. Chapman, 
can point out the places on the map. 

(The places mentioned were indicated on the map.) 


“Q. What do you mean by ‘first reporting point’?” 
Incidentally, he had said Kilkee was the first reporting 
point. I don’t know whether that question was answered 
or not so I had better read that question. 

“Q. While we have this map, could you indicate the 
point of Kilkee, which will be mentioned later, (148) that 
is so named there on the map? A. Yes, that was the 
first reporting point. 
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“Q. What do you mean by ‘first reporting point’? A. 
That is where the aircraft has first to report normally 
after take-off, report its position. 

“Q,. Where does that report come in, normally, to Bally- 
gireen, or to the tower? A. Normally, it comes to the 
tower. It is still in VHF, very high frequency. 

“Q. How do you get that report from the tower? A. 
Normally, we don’t get that report. 

“Q. You are not interested in that report at all? A. 
No, normally not, because it is still in the area control 
—in the Area Traffic Control, not in the Ocean Control. 

“Q. This phone connection with the tower, is that a 
direct connection or do you have to go through some 
central control to get the tower? A.I am not quite 
sure about that, but I think it is a direct. 

“Q. Is that also true with respect to OAC? A. Yes.” 


Mr. Chapman: OAC, may I say that is Ocean Air 
Control, Mr. Junkerman. 


(149) 


Mr. Junkerman: That is close to it. 
(Mr. Chapman continuing :) 


“Q. That is direct, according to your best recollection? 
A. I couldn’t say for sure. 

“Q. I beg your pardon? A.I couldn’t say it for 
sure. I think it must be direct. 

“Q. You mentioned a monitor radio. What is the 
purpose of that in the dispatching office? A. It was 
installed there mainly for the facility of the dispatcher 
to get either the landing time or the take-off time. 

“Q, What does that pick up at Shannon Airport, the 
monitor? What can you read over the monitor at 
Shannon Airport, as it was used on September 5, 1954? 
A. You can monitor the communications, the messages 
sent from the tower. 
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“Q. Is that one of the purposes of the monitor? A. It 
was the main purpose.” 


Question 5 on the same page. 


“Q. What is the range of that monitor? A. It is hard 
to say; a few miles.” 


Go to page 14, question No. 6 at the bottom of the page. 
(150) 


“Q. You say this monitor was also used for getting 
landing information, as well as take-off information? A. 
Yes. 

“Q. How would landing information come in, from the 
plane? <A. Instead of getting the landing time after the 
landing itself took place, instead of getting that time from 
the tower by phone, you could hear the tower giving the 


landing time to the aircraft immediately after it landed. 

“Q. That would be after the plane had landed? A. 
Yes, 

“Q. Does the plane normally make any acknowledge- 
ment of that message from the tower that you have landed 
at such-and-such a minute? A. Yes, it would. 

“Q. Do you hear that over the monitor? A. Yes, nor- 
mally. 

“Q. In acknowledging such a message, what does the 
pilot customarily say, or usually say? ‘Roger’ or ‘I read 
you’ or what? A. Normally, he would repeat. 

“Q. He repeats? A. He would repeat the message. 


(151) 


“Q. If the tower said, ‘You landed at 2:38,’ the pilot will 
say, ‘I have landed at 2:38’? A. ‘Landed’ and confirm the 
time. 

“Q. Then does the tower sign off or does the tower 
follow that up with something else? A. No, after that 
come the taxiing instructions. 
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“Q. Does the tower indicate to the pilot in any way 
that the tower has received the pilot’s acknowledgement 
of the landing time? A. I didn’t get that question. 

“Q. We are assuming that the plane has landed, and 
that the tower has said to the pilot, ‘You have landed at 
such-and-such a time,’ and you said the pilot repeats the 
message that, ‘I have landed at such-and-such a time,’ 

“Does the tower indicate to the pilot that it has received 
the pilot’s message, or is that the end of the conversa- 
tion, normally? A. Unless there was a mistake in what 
the aircraft repeated, it would be normally the end. 

“Q, When the plane is taking off, at what stage of the 
take-off does the tower give him his take-off time? A. 
Very soon after the take-off. 


(152) 


“Q. When you say ‘very soon, is that a matter of 
seconds, of minutes, or what? A. I don’t think there 
are any regulations about that, but it will be given as 
soon as possible after. 

“Q. In other words, do I understand that as soon as 
the tower sees the wheels leave the ground, he sends 
the message that ‘You are off at such-and-such a minute’? 
A. I think that all depends upon the officer on duty at 
the time. He will not surely wait five minutes to tell 
the pilot, but it may be ten seconds after the wheels have 
gone up, it may be a minute or two. 

“Q. It may be a minute or two; it would be that 
long? A. It could be, if he is just busy with something, 
and he is interrupted at the moment.” 


Turn to page 19, question No. 1. 


“Q. You said you had this monitor in the office upon 
which you could hear the tower giving the pilot take-off 
time. That is right, isn’t it? A. Yes. 
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“Q. Does the pilot, when he hears that (153) mentioned, 
repeat the take-off time, just as he repeats the landing 
time when he is coming in? A. The normal practice is 
to repeat the time, yes.” 


Go to page 26, question No. 4. 


“Q. As conducted by Sabena for KLM at Shannon, in 
September 1954, of what did dispatching consist? A. In 
a few words, dispatching consisted in preparing a flight 
plan for the Captain of the aircraft. 

“Q. I beg your pardon? Are you finished? A. I said, 
in a few words, flight planning consisted in the prepara- 
tion of the flight, which is finally materialized by the pro- 
ducing of a flight plan.” 


Mr. Chapman: At that point, I marked an exhibit which 
was the flight plan; it is a pre-trial exhibit and that was 
marked Exhibit 3. 


“Q. Will you look at Exhibit 3 and tell me if that is 
a flight plan such as the dispatcher at Shannon would 
make up? A. Yes, it is.” 


Mr. Chapman: Mr. Junkerman, may I have the original 
flight plan? What I have here is a photostat. 


(154) 


Mr. Junkerman: There is a photostat here. If you have 
a photostat, you might use that one so we will have this 
one. 

Mr. Chapman: I offer in evidence Flight Plan of 
PH-LKY of September 5, 1954. 


(PH-LKY Flight Plan dated September 5, 1954, was 
marked Plaintiffs’ Exhibit No. 13 for identification and 
received in evidence.) 


Mr. Chapman: Your Honor, may I read certain por- 
tions of this to the jury. 
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This is a document with columns here (indicating). 
The first column is zone number and it has Arabic numer- 
als down there (indicating). The second column is posi- 
tion and it has various locations. The third column is 
distance between positions with figures. The third col- 
umn was time interval between positions and those are 
the only columns I am going to read and not all of 
those. 

This is plane PH-LKY September 5, 1954. Under 
“position, Shannon Airport. Kilkee is the second posi- 
tion, Kilkee, we just heard about that and it says, miles 
to Kilkee is 27, total distance and the time elapsed 
to Kilkee is nine minutes and to top of climb the miles of 
124 miles, total minutes 40 minutes elapsed. Then it goes 
into various longitudinal positions for reporting which 
I won’t read and then on across the Atlantic but of 
course the plane didn’t go on across the Atlantic. 


(155) 


I might say this Kilkee point is the point where the 
tower had told him to check when he reached Kilkee. 

Go to the top of page 28. 

“Q. Referring to Exhibit 4,”—which is now Exhibit 13 
“ig this customarily made up before the flight takes 
off? A. Customarily, yes.” 


(160) 
November 17, 1959. 


(162) 


Mr. Chapman: If Your Honor please, we have a live 
witness, distinguished from the depositions, who has to 
leave this afternoon and I would like permission to sus- 
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pend the reading of the deposition that I am now reading 
and put that witness on. 
The Court: Very well. 


Thereupon, 
Davi Kennetu Ents 


called as a witness and, having been first duly sworn, was 
examined and testified as follows: 


Direct examination by Mr. Chapman: 


Q. What is your full name, sir? A. David Kenneth 
Ellis. 

Q. Mr. Ellis, will you speak up so that the last jurors 
can distinctly hear you? A. David Kenneth Ellis. 

Q. Where do you reside? A. I reside in Washington, 
D. C. 

Q. You reside in Washington, D. C.? A. Yes. 


The Court: I think, Mr. Ellis, now that we have 
the volume turned up on the microphone, if you sit 
back and be comfortable your voice will carry. 


(163) 
By Mr. Chapman: 


Q. Will you tell us what your occupation is, sir? A. 
I was an instructor at the University of Maryland. For 
the last four years, I have been unemployed, so to say. 


Mr. Junkerman: I did not hear the last. 
The Witness: For the last three or four years, I 
have been unemployed because I have various 
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business connections in Europe and I have been 
traveling back and forth between America and 
Europe. 


By Mr. Chapman: 


Q. Weren’t you living in England at one time? A. 
Yes, I was living in England this year for about six 
months. 

Q. What is your educational background, sir? A. I 
went to the University of Wales, took a degree, an M.A., 
and I taught in England from—— 


The Court: You say you took an M.A. degree, 
Master of Arts? 

The Witness: Yes. 

The Court: Didn’t you get a B.A. before you 
got the M.A.? 

The Witness: Yes, of course. 

The Court: So that is what we would call, I 
take it, both in Wales and in the United States, 
a liberal education? 


The Witness: Yes. 
The Court: Have you any specialty? 
The Witness: English Literature. 


By Mr. Chapman: 


Q. How old are you, sir? A. Forty-six. 

Q. Have you had any flying experience? A. Yes. I 
was in the Royal Air Force for six years, the first years 
as student pilot and after that as an air traffic control 
officer in the R.A.F. 
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Q. Was that during the late World Wart A. During 
the last war, yes, World War II. ; 

Q. In your trips back and forth across the Atlantic, 
what planes have you flown in, to your knowledge? A. 
Well, I have flown—I can’t remember—I know that with 
KLM I was flying in a Superconstellation. Before that, 
I flew in a Sabena aircraft but I can’t remember what 
type of aircraft that was. 

Q. You have flown in Superconstellations? A. Yes, I 
have flown at least three times in Superconstellations. 

Q. Have you had occasion to observe the Superconstella- 
tion as it stood on the ramp before boarding? A. Yes, 
I think I am familiar with the design of the Super- 
constellation. 

Q. Getting back to this air traffic control, (165) could 
you just outline very briefly what your duties and respon- 
sibilities were during the war in that? 


Mr. Junkerman: If Your Honor please, this 
witness is not being produced as an expert. He is 
produced as an eyewitness in this case and I, there- 
fore, submit it is entirely irrelevant. 

The Court: If that is correct, Mr. Chapman— 
of course, while it might be very interesting—I do 
not think it would be very material. 

Mr. Chapman: I thought the Court would like 
to know the background of this witness. 

The Court: He has satisfied my interest as much 
as has been aroused. Let’s go to the point, please. 


By Mr. Chapman: 


Q. Were you a passenger on the KLM plane which 
crashed in Shannon, Ireland, on September 5, 1954? A. 
I was. 
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Q. Where did you board that plane? A. Schipol, out- 
side of Amsterdam. 

Q. What seat did you occupy in the plane at Amster- 
dam? A. The last seat in the aircraft on the starboard 
side nearest the window. 

Q. Was it the last seat in the rear of the plane? A. 
The rear of the plane. 


The Court: For the information of the jury, is 
the starboard side the right side? 


(166) 
The Witness: The right side, yes, starboard, 
the right side facing the front. 


By Mr. Chapman: 


Q. I show you a document marked Plaintiffs’ Exhibit 
15(a). Will you come down here and point out to the 
Court and jury the seat which you occupied? 


Mr. Junkerman: Do you mind if I come up? I 
cannot see. 
The Court: No, I think you should. 


By Mr. Chapman: 


Q. Stand aside so the jury can see, Mr. Bilis. A. I 
think this (indicating) is the last seat here. 

Q. On the starboard side? A. On the starboard side. 

Q. You are pointing to the flat view at the top of the 
exhibit. Looking at the side view, at the bottom of the 
exhibit, can you point to your seat? A. Yes, here (in- 
dicating). 

Q. Indicating the last seat shown on the diagram, is 
that right? A. Yes, sir. 
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Q. Had you been assigned to that seat or was that 
just catch-as-catch-ean when you boarded that plane? A. 
I was assigned to that seat by the stewardess. 

Q. Will you describe the flight very briefly from (167) 
Schipol, Amsterdam, to Shannon? A. It seemed quite 
uneventful. We took off and landed at Shannon. 

Q. At any time after boarding the plane, was any 
announcement made by the crew, either directly to the 
passengers or over the loud speaker in the plane? A. 
No; to the best of my recollection, no. 

Q. Was there any delay in leaving Schipol? A. Yes. 
There was, I believe, a couple of hours delay due to 
organizational difficulties, I was told by the airport 
officials. 

Q. What time, approximately, did you come down or 
did the plane land at Shannon? A. I can’t exactly re- 
member that. I know we had an hour to spend in Shan- 
non before taking off again. 

Q. Did you, on the trip over from Schipol, engage in 
conversation with any passengers in your compartment? 
A. No, except when we landed, Mr. Tuller turned to 
me and when I grabbed my coat, he said, “I don’t think 
you will need that.” 

Q. Tell us, if you will, without leaving your seat where, 
with reference to your seat Mr. Tuller’s seat was. A. 
He was sitting immediately in front of me. 

Q. On the same side of the plane? A. Yes. 


(168) 


Q. And that would be the second seat from the rear 
end of the plane? <A. Yes. 

Q. And did you have the seat next to the window? 
A. Yes. 

Q. And did he have the seat next to the window? A. 
Yes. 
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Q. Who was sitting in the seat to your left, on the 
second seat in that tier, in your seat? A. My wife. 

Q. Were you with Mr. Tuller after you disembarked at 
Shannon? A. No. 

Q. How long, approximately, were you on the ground in 
Shannon? A. I would say about an hour. 

Q. Then you got back on the plane? A. Yes. 

Q. Do you recall whether or not Mr. Tuller returned 
to the plane? A. Yes, I remember him sitting down in 
the same seat. 

Q. Was he in the same seat immediately ahead of you? 
A. Yes. 

Q. When the plane took off, describe how you were 
seated in your seats. (169) A. When the plane took 
off, I strapped myself in, according to the regulations, 
and I tilted the seat back a little since it was very early 
in the morning and I was going to try to get some sleep. 

Q. You were strapped in the seat and your seat was 
tilted back in a semi-reclining position? <A. Yes. 

Q. Now, sir, describe, if you will, the take-off and just 
tell the story up to the time the plane came to rest. A. 
Well, we took off and I remember looking out of the 
starboard window and, as we became airborne, I remember 
seeing what I took to be obstruction lights about 80 feet 
below me and I would say about 15 to 20 seconds after 
take-off the plane suddenly shuddered and vibrated. A 
little time after that, the plane seemed to land and swerve 
a little to the left. 

Shall I go on from there? 

Q. All right. What did you do? Did the plane, after 
it swerved to the left, did it come to a stop? A. Yes, 
and the impact seemed quite light and there seemed to be 
no cause for alarm. Then my wife stood up and said, 
“Everything is all right,” so I began to unbuckle my 
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harness and I told her to go forward to the main door 
and I followed her. 

Then I got up and as I was walking down the aisle (170) 
toward the door, the lights went out and I remember 
tripping over a handbag or something in the aisle and, 
as I was on my knee, I could feel what I took to be water 
coming down the aisle and also I was aware of a strong 
smell of petrol, of gasoline. 

Then at that precise moment, I noticed the escape hatch 
on my right and there was some gentleman who seemed 
to be stuck in the escape hatch so thinking perhaps if 
we had a little more air it might clear the fumes of the 
gasoline so I tried to push him out. I remember him 
saying, “Be careful. You are hurting my arm.” I kept 
on pushing him and, as he fell out, somebody pushed me 
out and I fell out into the water. 

Q. How far below the window was the level of the 
water into which you dropped? A. Well, I would say 
about four to five feet. 

Q. What did you do after you struck the water? A. 
Well, I located myself in the water as to where I was 
and I was a little surprised to hit water. I expected to 
hit the ground. My first impulse was perhaps to swim 
around the front of the aircraft and then I ultimately 
decided to swim to the tail. 

When I got to the tail, I was joined by Mr. Tuller. 

Q. Did you have any difficulty swimming to the tail of 
the plane? (171) A. No, the water seemed quite calm. 
There was no difficulty at all. 

Q. There was no current that you noticed? A. I 
wasn’t aware of any. 

Q. Was the water, when you reached the tail, up to 
the tail or describe its level with reference to the tail. 
A. No, I would say the tail was about a foot or so higher 
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because we had to help each other to climb onto the tail. 
It was impossible to do it so once one—— 

Q. How did you help one another get up on the tail 
plane? A. I pushed Mr. Tuller up and then he pulled 
me up afterwards. 

Q. Was it still dark? A. Yes. 

Q. Tell us what you observed or heard while you and 
Mr. Tuller were on the tail of the plane. A. We stood 
on the tail and then we heard voices coming from the 
left side, the port side of the plane near the nose and we 
assumed that the dinghies were taking passengers out 
of the aircraft. We shouted and we did have an answer 
in reply and we thought perhaps, in a few minutes, they 
would bring the dinghy around to pick us up. 

Q. I am going to ask you, Mr. Ellis, if you will to come 
down to the board and locate your position and Mr. (172) 
Tuller’s position on the tail plane. I am showing you 
Plaintiffs’ Exhibit 4. First, show us your and Mr. Tuller’s 
position on the tail plane. A. (Indicating) 

Q. You are pointing to the starboard side of the tail? 
A. Yes. 

Q. Where did these voices seem to be coming from that 
you heard? A. Right there (indicating). 

Q. You are pointing to forward of the left wing just 
to the rear of the cockpit? A. Yes, sir. 

Q. Can you indicate the window from which you 
climbed? A. It would be this one (indicating) on the 
other side. 


Mr. Junkerman: In other words, he can’t point 
it out on that exhibit. 


By Mr. Chapman: 


Q. This exhibit shows the port side of the plane? A. 
Yes. 
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Q. And you climbed through a corresponding window 
about a third of the way from the rear, is that right? A. 
Yes, on the starboard side. 

Q. All right, sir, if you will resume your seat. 

Go ahead. You were describing what you observed and 
heard there on the tail plane. (173) A. After awhile, 
the dinghy seemed to leave without picking us up so then 
we assumed that perhaps the dinghies were full and it 
would be a question of half an hour or so for the dinghies 
to reach land and then we would be rescued in the normal 
way. 

Q. When the dinghies left, was the water still below 
the surface of the tail plane? A. Yes. 

Q. And so far as you could observe, had it risen any 
closer to the tail plane when the dinghies left? A. No; 
it rose much later. 

Q. Was there any activity around there at all between 
the time the dinghies pulled out and daylight? A. No. 
Everything was absolutely quiet and we assumed that all 
the passengers had been taken off and for some reason, 
as I explained just now, we thought perhaps the dinghies 
were too full to come for us. 

Q. Carry on from there with the story of the night 
there on the tail. A. Then—— 


Mr. Junkerman: I object to that, if Your Honor 
please. We ought to have a specific question. 


By Mr. Chapman: 


Q. Just tell us what happened after the boats left. A. 
We sat on the tail plane for awhile and then it (174) got 
a little colder and the wind freshened a little so we 
decided to cross over to the port side of the tail. 
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Q. In other words, you crossed over from the plane 
that you first got up on to the corresponding plane on the 
other side? A. Yes, the idea being that the center fin 
would give us some protection from the wind. 

Q. All right, proceed, by that time—let me ask you 
first—was the water up over the surface of the tail 
plane? A. No, it was not. 

Q. How long was that after the boats had left? A. 
Well, it remained dark, to the best of my recollection, 
for at least an hour and the water had not risen over 
the tail by that time. 

Q. Tell me this: Were you hurt in any way in the 
crash or at that time? 


Mr. Junkerman: I object to that as immaterial. 
By Mr. Chapman: 
Q. What was your physical condition? 


The Court: It is immaterial. He is not a party 
plaintiff. 

Mr. Chapman: I beg your pardon? 

The Court: The objection is sustained; im- 
material. 


(175) 


By Mr. Chapman: 


Q. Describe Mr. Tuller for us. Did you talk to him 
during the night? 


Mr. Junkerman: Objected to, if Your Honor 
please. 

The Court: I think the question is too broad, Mr. 
Chapman. 
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Q. Did you have any conversation with Mr. Tuller while 
you sat on the tail? A. Yes, we did. 
Q. Will you tell us what that was? 


Mr. Junkerman: I object to that, if Your Honor 
please. 

The Court: He may answer. 

The Witness: He spoke about his job, his 
family —— 

Mr. Junkerman: I object to that, if Your Honor 
please, and move it be stricken. 

Mr. Chapman: Your Honor—— 

The Court: Justa moment. I permitted the ques- 
tion to be answered but now the answer apparently 
indicates it is immaterial; excluded. And any fur- 
ther inquiry of that character. 


By Mr. Chapman: 


Q. Did the water come up at some later time to the 
tail plane? (176) A. Yes. We noticed that the water was 
rising. I remember Mr. Tuller saying it was probably 
because—— 


Mr. Junkerman: I object to that. 

The Court: You cannot testify 

Mr. Chapman: I think that is res gestae, Your 
Honor. 

The Court: Ido not. I exclude it. 
Mr. Chapman: These people were in this predica- 
ment,—— 

The Court: Excluded. 

Mr. Chapman: Exception. 
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By Mr. Chapman: 


Q. Tell us what you observed. A. When the water 
started rising over the tail plane and we assumed the 
tide was coming in, by that time it had got light and after 
awhile, the water came up to about waist level and it 
became much rougher and we had some difficulty in main- 
taining our balance on the tail plane. 

Q. And ultimately, before you were taken off, how high 
had the water reached? A. I would say waist high and 
occasionally, when the waves would come by, they would 
splash up to chest level. 

Q. And then what happened? A. Then we espied the 
launch coming to our rescue and Mr. Tuller shook hands 
with me and he also waved to the launch and, as he waved, 
he seemed to lose his balance. 


(177) 


Q. And what happened? A. He slipped and he clutched 
at my coat and, as he fell, I retrieved my balance by 
holding on to the radio antenna which goes from the tail 
to the nose. Mr. Tuller slipped into the water and sank 
almost immediately. 

Q. And then what happened? A. Then the launch 
stopped and released a small rubber dinghy with one man 
in it who rowed to me and I dropped into the dinghy and 
was rowed back to the rescue launch. 

Q. And then the rescue launch took you to shore? A. 
The rescue launch took me to shore to the hospital. 

Q. Do you know approximately what time it was that 
the dinghy picked you up? <A. I didn’t know at the time. 
I remember Mr. Tuller saying it was, I believe he said, it 
was 7:00 o’clock by his watch. 

Q. Mr. Tuller had a watch on that was running? A. Yes. 

Q. While you were on the tail of the plane, could you 
see any wires on top of the fuselage? A. Well, there were 
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three radio antennae. One went, of course, right down the 
center of the fuselage to the nose. 

Q. When the tide started getting up around your waist, 
did you consider the possibility of walking down—— 


(178) 

Mr. Junkerman: Objected to, as leading, if Your 
Honor please. 

The Court: He may answer. 

The Witness: I did suggest to Mr. Tuller that if 
the water got any higher, it might be a good idea 
to try to maneuver our way along the top of the 
fuselage to the nose of the plane so we could get 
away from the water a longer time. 


By Mr. Chapman: 


Q. Did the nose seem to be higher than where you were 
standing? A. It seemed to be a little higher than the tail 
plane. 

Q. Could you give us some approximation of the angle 
of elevation of the nose, of the fuselage? A. If I may 
show—I would say about that (indicating). 

Q. Indicating about ten to fifteen degrees? A. About 
15 degrees perhaps, I would say. 

Q. Could you estimate for us the time interval between 
your reaching the tail plane and the time the dinghies 
pulled out from the front of the plane? A. I would say 
about four hours. 

Q. No, you misunderstood my question. You testified 
that you heard the boats pull away or everything got 
quiet? A. Yes. 

Q. Tell us the approximate time that elapsed from 
between the time you got on the tail plane and the time 
the (179) boats pulled away. A. Well, to the best of my 
recollection, I would say about 10 or 15 minutes. 
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Q. Approximately how long were you and Mr. Tuller on 
the tail plane before the launch rescued you? A. Approxi- 
mately four hours. 

Q. I believe you said that you were generally familiar 
with the silhouette or outline or appearance of a super- 
constellation. A. Yes, sir. 

Q. I wonder if you would be good enough to say if that 
(indicating) has the general appearance of a supercon- 
stellation. A. Yes, I would say so. 


Mr. Chapman: I will offer this in evidence. 

Mr. Junkerman: I would like to know for what 
purpose. We have photographs. It seems to me 
we have enough. 

The Court: I do not believe it has been marked 
for identification. 


Mr. Chapman: No, it has not been marked for 
identification. I will ask that it be marked for 
identification. 


(Model of superconstellation was marked Plain- 
tiffs’ Exhibit 14 for identification.) 


By Mr. Chapman: 


Q. When I asked you, Mr. Ellis, if this had the general 
appearance of a Superconstellation, I was speaking with 
reference to Plaintiffs’ Exhibit 14 for identification, is that 
right? A. Yes. 


Mr. Chapman: Now I offer Plaintiffs’ Exhibit 14 
for identification in evidence. 

The Court: The question addressed to the witness 
was whether or not the exhibit purports to conform 
to the general configuration of a Superconstellation. 

Mr. Chapman: Yes. 
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The Court: Or the Superconstellation we are 
concerned with here. 

Mr. Chapman: The witness has testified this is 
the general outline of a Superconstellation. 

The Court: Yes, but we are not concerned with a 
Superconstellation. 

Mr. Chapman: This is the Superconstellation. 
There is only one silhouette of a Superconstellation. 

The Court: That may be true. Presumably that 
is true but I want this exhibit to be identified with 
the plane that we are concerned with in this case 
so all you have to do is make the question a little 
more specific. 

Mr. Chapman: The trouble is this witness can 
(181) only say it looks like the plane. 

The Court: The plane that we are concerned 
with? 

Mr. Chapman: Yes. 

The Court: It is in evidence. 

Mr. Junkerman: If Your Honor please, the thing 
I object to is the stand. 

The Court: I understand. 

Mr. Junkerman: I object to the stand that it is 
on. 
The Court: I am not allowing the stand in. 

Mr. Junkerman: If the Court please, I object to 
the stand because it shows the-—— 

The Court: Just a minute. We have been get- 
ting along fine and it is 10:30. 

Mr. Junkerman: I didn’t get Your Honor’s ruling. 
Is the stand in evidence? 

The Court: The stand is out. 


(Model of Superconstellation, previosuly marked 
for identification, was received in evidence.) 
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Q. I asked you, Mr. Ellis, if there were any announce- 
ments made by the crew on the way from Schipol to 
Shannon. Now I ask you if, after you boarded the plane 
at Shannon, were any announcements made by the crew 
either directly to the passengers or over the loud speaker 
either before the take-off or after the take-off? A. No. 

Q. Was there anything said by the stewardess as to 
where the life belts were kept there? A. No, nothing at 
all. 


(183) 


Q. Or by anyone else in the plane? A. No, by no one. 
Q. Did you know, Mr. Ellis, where the life jackets were 
kept on this plane? A. I did not, no. 


Mr. Chapman: Your witness, Mr. Junkerman. 
Cross-examination by Mr. Junkerman: 


Q. Mr. Ellis, approximately what time was it when 
the plane took off from Shannon Airport the morning 
of September 5, 1954? A. About half past two. 

Q. When you boarded the plane, what were the con- 
ditions with respect to light and darkness of the Shannon 
Airport? A. Seemingly well lit, the airport. 

Q. And when you sat in your seat in the plane, did 
you observe the plane going down the runway on the 
take-off? A. Yes. 

Q. And you observed the plane at the time it cleared 
the runway? A. Yes. I was looking out of the window 
when we took off. 
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Q. And then do I understand that you got to that 
point where the plane was about 80 feet above the surface 
of (184) the ground? <A. Yes, I would say it was about 
80 feet. 

Q. Was that when you looked down and saw these 
obstruction lights, as you called them? A. I remember 
the obstruction lights floating by on the starboard side. 

Q. On the starboard side. Were those obstruction 
lights, were they the obstruction lights that were near 
the end of the runway? A. I would say around prob- 
ably beyond the perimeter. 

Q. Do you remember the color of those lights? A. Red. 

Q. They would indicate the boundary of the airport, 
would they not? A. Probably, yes. 

Q. Immediately after passing those boundary lights, 
wasn’t it quite black? A. Yes. 

Q. And didn’t that indicate to you that you were over 
water? A. Not necessarily because we could have been 
flying over country and I don’t recollect seeing any lights 
below. I didn’t think about it. 

Q. At least it was pitch black out there? A. It was 
black, yes. 


(185) 


Q. As far as the time is concerned from the time that 
the plane became airborne up to the time that it first 
touched down, you didn’t clock that time? A. I cer- 
tainly did not. 

Q. When you said it was 15 or 20 seconds after the 
plane became airborne, it might have been more than 
that, isn’t that so? A. Yes, but it is very difficult to give 
an exact estimate. 

Q. You couldn’t say whether it was 40 or 50 seconds 
rather than 15 seconds when the plane first touched 
down, isn’t that right? A. Yes. It appeared to me as 
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soon as we were airborne we barely had time to fly to 
any appreciable height. 

Q. At least you know you climbed to 80 feet above 
the surface of the ground? <A. Yes, but 80 feet, again, 
is an estimate on my part. It could have been more. It 
could have been less. 

Q. And then was it 15 or 20 seconds after you saw the 
plane was 80 feet above the surface of the ground that 
you felt this shudder? A. All I can remember is, after 
leaving the obstruction lights on the right, maybe five or 
six seconds later, the plane vibrated and shuddered. 

Q. And then subsequently it touched down? (186) A. 
And subsequently it touched down, yes. 

Q. You described how, shortly after this touchdown, at 
least at the touchdown, the plane swerved to the left? 
A. I got the impression that it swerved to the left, 
yes. 

Q. Then in a matter of seconds, the lights in the plane 
went out? A. Not a matter—well, as I said in my evi- 
dence just now, by that time I had unbuckled myself 
from the harness and stood up and started my walk 
down the aisle and then the lights went out. I was half 
way down the aisle. 

Q. You smelled the petrol? A. I slipped on one knee 
and I smelled the petrol. 

Q. It was quite dark then? A. It was quite dark then. 

Q. You managed to get out through that emergency 
exit on the right? A. Yes. 

Q. When you got out, wasn’t it quite pitch dark out- 
side? A. It wasn’t pitch dark, no. 

Q. Was it dark on the surface? A. It was dark but I 
could make out the silhouette of the plane quite clearly. 

Q. When you got around on the tail of the plane, 
(187) wasn’t it quite dark? A. Well, I could still see the 
tail fins sticking up. 
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Q. Could you see anything else of the airplane except 
the tail fins? A. I could see the general configuration of 
the plane. 

Q. Was that all you could see out there? A. That is 
about all, yes. 

Q. Could you say whether or not the plane had broken 
in any part? A. It looked to be intact except for the 
starboard tail fin which had been snapped off. 

Q. You couldn’t tell whether any part of the fuselage 
was broken? <A. It looked fine to me, what I could see 
of it. 

Q. Later on, did you see the break in the fuselage when 
daylight came? A. When daylight came, the water began 
to climb and I wasn’t aware of any defect in the plane 
at all. 

Q. When you were taken on the launch, did you see 
the break in the plane? A. I didn’t even think of looking 
at the plane then. I was too eagerly looking at the 
launch. 

Q. So you didn’t observe the plane at all? A.I did 
not, sir. 

Q. When this launch arrived at the scene of the (188) ac- 
cident, how far away from the plane was it when Mr. 
Tuller waved and subsequently slipped off the tail? A. 
It seemed to me that the launch was coming around the 
nose of the aircraft to the starboard side. 

Q. Did it go around the same way that you had swam 
around? A. Yes. 

Q. And how far was it away from the tail at the 
time when this happened to Mr. Tuller? A. I beg your 
pardon? 

Q. How far was the launch away from the tail at the 
time Mr. Tuller slipped off? A. Well, not very far. It 
was actually just about passing the nose of the plane when 
Mr. Tuller slipped. 
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soon as we were airborne we barely had time to fly to 
any appreciable height. 

Q. At least you know you climbed to 80 feet above 
the surface of the ground? A. Yes, but 80 feet, again, 
is an estimate on my part. It could have been more. It 
could have been less. 

Q. And then was it 15 or 20 seconds after you saw the 
plane was 80 feet above the surface of the ground that 
you felt this shudder? A. All I can remember is, after 
leaving the obstruction lights on the right, maybe five or 
six seconds later, the plane vibrated and shuddered. 

Q. And then subsequently it touched down? (186) A. 
And subsequently it touched down, yes. 

Q. You described how, shortly after this touchdown, at 
least at the touchdown, the plane swerved to the left? 
A.I got the impression that it swerved to the left, 
yes. 

Q. Then in a matter of seconds, the lights in the plane 
went out? A. Not a matter—well, as I said in my evi- 
dence just now, by that time I had unbuckled myself 
from the harness and stood up and started my walk 
down the aisle and then the lights went out. I was half 
way down the aisle. 

Q. You smelled the petrol? A. I slipped on one knee 
and I smelled the petrol. 

Q. It was quite dark then? A. It was quite dark then. 

Q. You managed to get out through that emergency 
exit on the right? A. Yes. 

Q. When you got out, wasn’t it quite pitch dark out- 
side? A. It wasn’t pitch dark, no. 

Q. Was it dark on the surface? A. It was dark but I 
could make out the silhouette of the plane quite clearly. 

Q. When you got around on the tail of the plane, 
(187) wasn’t it quite dark? A. Well, I could still see the 
tail fins sticking up. 
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Q. Could you see anything else of the airplane except 
the tail fins? A. I could see the general configuration of 
the plane. 

Q. Was that all you could see out there? A. That is 
about all, yes. 

Q. Could you say whether or not the plane had broken 
in any part? A. It looked to be intact except for the 
starboard tail fin which had been snapped off. 

Q. You couldn’t tell whether any part of the fuselage 
was broken? A. It looked fine to me, what I could see 
of it. 

Q. Later on, did you see the break in the fuselage when 
daylight came? A. When daylight came, the water began 
to climb and I wasn’t aware of any defect in the plane 
at all. 

Q. When you were taken on the launch, did you see 
the break in the plane? A. I didn’t even think of looking 
at the plane then. I was too eagerly looking at the 
launch. 

Q. So you didn’t observe the plane at all? A. I did 
not, sir. 

Q. When this launch arrived at the scene of the (188) ac- 
cident, how far away from the plane was it when Mr. 
Tuller waved and subsequently slipped off the tail? A. 
It seemed to me that the launch was coming around the 
nose of the aircraft to the starboard side. 

Q. Did it go around the same way that you had swam 
around? A. Yes. 

Q. And how far was it away from the tail at the 
time when this happened to Mr. Tuller? A. I beg your 
pardon? 

Q. How far was the launch away from the tail at the 
time Mr. Tuller slipped off? A. Well, not very far. It 
was actually just about passing the nose of the plane when 
Mr. Tuller slipped. 
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Q. Then would you say it was within 50 feet? A. Prob- 
ably less than that. 

Q. Less than 50 feet away at the time it happened, is 
that right? A. Yes. 

Q. You say then that launch released a dinghy? A. 
Released a rubber dinghy. 

Q. Was that a rubber dinghy? A. Yes. 

Q. And one man got in the dinghy? A. One man got in 
the dinghy. 


(189) 


Q. And used paddles to get to the tail? A. Used two 
paddles. 

Q. To get to the tail. When it got to the tail, did you 
then get into the dinghy? A. I dropped in, yes. 

Q. Then after that, did he attempt to go back the same 


way to the right or did he try to go to the left of the 
plane? A. He tried to get away from the aircraft but, 
you see, the tide was pushing us toward the port wing. 

Q. Toward the shore? A. Toward the-— 

Q. Toward the wing? A. Toward the port wing. 

Q. Which was also toward the shore, toward the 
airport? A. Yes. 

Q. And he had a great deal of difficulty with that 
dinghy, didn’t he? A. It was a very small dinghy. 

Q. He had a great deal of difficulty getting back to 
the launch, didn’t he? A. Because of the current I had 
to help him with the radio antenna to get us away from 
the plane. 

Q. You had to hold on and pull on the radio antenna 
(190) trying to get away from the plane? A. Yes. 

Q. He was having difficulty with the oars? A. He 
couldn’t manipulate the oars because of the fuselage. 

Q. And because of the wind and the tide, is that right? 
A. It was rather rough, yes. 

Q. So that you both had to work against the wind 
and the tide to even get to that launch which was right 
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in the vicinity of the plane, isn’t that right? A. Yes, we 
had some difficulty in rowing back to the launch. 

Q. You spoke about an antenna being down the center 
of the plane. Did you mean on the top of the center of 
the plane? A. Yes. It went from the top of the center 
of the plane to the nose of the aircraft. 

Q. In other words, from the top of the center of the 
tail here to the top? A. Yes, of the fuselage. 

Q. And that went across the oval part of the plane, is 
that right? A. Yes. 

Q. That was a very smooth surface, a rather difficult 
thing to try to climb up and down on, was it not? (191) 
A. Yes, and that is why Mr. Tuller thought we might 
wait ten minutes before we tried it. 

Q. It would be rather dangerous to go up and down 
that fuselage, would it not? A. I thought we could try 
it. It was rather slippery, yes. 


Mr. Chapman: Will it help to put the plane on 
the stand? 

Mr. Junkerman: If I need any help from you, 
Mr. Chapman, I will ask you. Please be quiet. 

The Court: Please, gentlemen. 

Mr. Junkerman: You may think it is funny. 

The Court: Please. 


By Mr. Junkerman: 


Q. Referring to Plaintiffs’ Exhibit 14, Mr. Ellis, would 
this be the position (indicating), touching the right wing 
tip here, that the rescue launch was at when Mr. Tuller 
slipped off the tail plane? A. Yes, that would be ap- 
proximately it. 

Q. Right about here (indicating)? A. Yes. 

Q. Was it right about here (indicating), refering to the 
right tip of this right wing, that the launch released the 
dinghy that came over to the tail? A. Yes, that is correct. 
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(192) 


Q. And as that came around here (indicating), that is 
where you got into the dinghy? A. No, the rubber 
dinghy went right around the tail. 

Q. Suppose you point out to me— A. The launch 
stopped here (indicating) and released the rubber dinghy. 

Q. Yes. A. And the rubber dinghy rowed around to 
here (indicating) and I dropped in from here (indicating). 


Q. Referring to this Exhibit 14, did the wind blow 
the dinghy toward the tail when it was released from 
the launch? A. Well, I wouldn’t say that, sir, because 
he rowed around to the point I mentioned just now. 

Q. Did he hold on to the tail as he came around into 
(193) this position? A. No, he rowed straight to this spot 


here (indicating). 

Q. When you got in the dinghy and when he attempted 
to get back to the launch, where was the launch? A. The 
launch stayed there. 

Q. How did you get the dinghy to the launch? A. Well, 
as I explained just now, we had a little difficulty getting 
away from the fuselage here (indicating) because of the 
oars but when we were freed, he rowed me around back to 
the launch. 

Q. Where did you pull on the antenna? A. The antenna 
also came from this rear—I think it was this antenna I 
held on to, to give us the boost to get away from the 
fuselage. 

Q. Did you pull on this antenna? A. Yes. 

Q. You didn’t go around to the left? A. No, I am al- 
most certain we came around here (indicating) and the 
launch was coming around to meet us. 

Q. Did the launch come over or stay where it was? 
A. The launch came over to meet us. 
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Q. Where was the launch when you got on it? A.T 
didn’t notice. 

Q. With respect to the plane? A. When the launch was 
released, it was here and when (194) we were picked up 
the launch had come around to meet us on this side (in- 
dicating). 

Q. Where was the launch with respect to the tail of the 
plane when you boarded the launch? A. That, I can’t say 
with any exactitude because I was looking at the dinghy 
at the time. 

Q. Do you know if the launch came up to the tail? A. I 
can’t vouch for that. All I know is that I believe I was 
picked up around here (indicating) because the launch 
came to meet the dinghy. 

Q. In other words, you were picked up around the tail 
of the plane? A. Yes. 

Q. In the meantime, you got to the launch by pulling on 
the antenna wires and assisting the person who was using 
the oars in the dinghy? A. The only help I gave to the 
man in the dinghy was here (indicating). After that, he 
was able to row to meet the launch. 

Q. Did you help him pull around the tail? A. No. As 
I said, once we were free of the body here (indicating) he 
had no trouble in rowing to the launch. 

Q. Did you testify that he did have trouble? A. Yes, 
originally when we were getting free from the fuselage. 


(195) 


Q. Your deposition was taken in this case some time ago 
by Mr. Chapman, wasn’t it? A. In New York? 

Q. Yes. A. Yes. 

Q. And you testified to this in the deposition, didn’t you? 


The Court: If there is any question between his 
oral testimony and the deposition, I think the usual 
practice is to take the deposition and refer to the 
question and answer. 
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Mr. Junkerman: That is exactly what I intend to 
do, Your Honor. 

The Court: All right. 

What is the date, please? 

Mr. Junkerman: That is what I am trying to find 
out, the date. 

The page heading, on page 3, says: 


“Deposition of David K. Ellis, taken by the plaintiffs, 
pursuant to notices dated February 5, 1957, at the Bar 
Association Building, 42 West 44th Street, New York, New 
York, on Wednesday, February 20, 1957.” 


The person who was doing the interrogating at 
that time was Mr. Chapman. 
The Court: And the page? 
(196) 


Mr. Junkerman: That is shown that on page 6 
Mr. Chapman was doing the examining. 


By Mr. Junkerman: 


Q. I will read first at page 35. Did you give these 
answers to these questions at that time; and questions by 
Mr. Chapman: 


“Question: All right, now after Tuller slipped off, 
what happened—the launch hadn’t gotten there at that 
time? 

“Answer: The launch was just about coming around 
the nose of the plane, and apparently then they dropped 
a little dinghy which came out to me, and I dropped into 
the dinghy and was taken back to the launch. 

“Question: At that time, I believe you said you had 
moved over to the port side of the tail, is that right? 

“Answer: Yes. 
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“Question: And the dinghy took you from the port side 
of the tail? 

“Answer: Yes. 

“Question: Was this a rubber dinghy? 

“Answer: A small rubber dinghy, yes. 

“Question: How many crew men were in the dinghy 
that came for you? 


(197) 


“Answer: Just one man came with a pair of oars to 
pick me up. 

“Question: Did he seem to have any difficulty in ma- 
neuvering the dinghy? 

“Answer: After I dropped into it, yes. The tide took 
us to the port wing, and I helped him to extricate it by 
holding the antenna, the other antenna from the port 


tail to the nose, pulled us clear of the fuselage, and then 
he rowed to the launch.” 


Do you remember giving that testimony? A. Yes. 

Q. Is it true? A. Yes. 

Q. Do you remember that the tide pulled you to the 
port wing as you testified here? A. Yes. As I say, after 
I dropped into the dinghy, we floated to the wing and we 
got very close to the fuselage. 

Q. Wasn’t it the tide that caused you to go to the left 
wing? A. It could have been the tide or the wind. 

Q. I am asking you if that isn’t the way you testified 
in 1957? 


The Court: How material is this? 
Mr. Junkerman: It will be. 
(198) 
The Court: I think you had better make it ma- 
terial now rather than making it argumentative 
with the witness. 
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Mr. Junkerman: I am sorry, Your Honor. 
The Court: Let’s go ahead. 


By Mr. Junkerman: 


Q. Isn’t it a fact that you testified here that the dinghy 
went around the left side of the plane rather than back 
on the right side of the plane? 


The Court: The witness’ attention should be 
called to the question and the answer and the 
Court’s attention should be called to the page. 

Mr. Junkerman: I am right on the same page, 36. 


By Mr. Junkerman: 


Q. I will read the next question and the next answer: 


“Question: In other words, the dinghy, after your 
rescue, continued on around and made a complete circle 
of the airplane, is that right, from the time it left the 
launch? 

“Answer: To be perfectly honest, I can’t remember 
then which way he rowed. We might have ridden back 
around the tail or he might have picked up the launch— 
that I can’t swear to one way or the other.” 


A. It is probably correct because at the time I was (199) 
so relieved to be in the dinghy that my observation, after 
I reached the launch, whether we went one way or the 
other, I do not recollect. 

Q. Your recollection isn’t any better today than it was 
in 1957 when you gave this testimony, is it? A. I should 
say not, no. 
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Mr. Junkerman: I ask that this be marked for 
identification. 


(Document was marked Defendants’ Exhibit No. 
1 for identification.) 


By Mr. Junkerman: 


Q. Do you remember, on your flight from Schipol Air- 
port to Shannon and when you took off in Shannon that 
there was a compartment right in front of your seat? A. 
I believe there was a compartment in front, yes. 

Q. I show you this Defendants’ Exhibit 1 for identifica- 
tion and ask you if it is not a fact that that was in the 
compartment right in front of you? A. I have no recol- 
lection, but I am sure it was. 


The Court: Just a minute— 

Mr. Chapman: Your Honor, I move to strike 
the answer. 

The Court: If you have no recollection, you can- 
not be certain that it was. 

The Witness: I have no recollection of seeing it. 


(200) 
By Mr. Junkerman: 


Q. Aren’t you sure, as a matter of fact, that one of 
those was—— 


Mr. Chapman: I object. 

The Witness: I am not certain. 

The Court: Just a minute. The witness has 
said he has no recollection. 
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Q. Isn’t it a fact that this particular exhibit or one 
identical with it was called to your attention when you 
boarded the plane at Schipol? A. I can’t vouch for that. 

Q. You can’t say one way or the other? A. I don’t 
recall being told of the existence of that. 

Q. Do you recall being told one or the other at the 
present time? A. I have no recollection being told at 
all about the exhibit. 

Q. Do you recall being told anything when the plane 
took off at Schipol? A. No, we were not told anything 
by the crew. 

Q. And you say no announcements of any kind were 
announced when the plane took off, is that right? A. 
Except for the instructions which are flashed up to secure 


your harness and to stop smoking. 


(201) 


Q. But you say nobody spoke to you at any time? <A. 
Nobody spoke to me. 

Q. And you looked at nothing in the compartment in 
front of you? A. Well, it was very early in the morning 
and I was thinking more about sleep than reading. 

Q. I am not referring to the take-off at Shannon. I am 
referring to the take-off at Schipol. A. It was quite late 
when we took off at Schipol. 

Q. What time did you take off from Schipol? A. The 
plane was a couple of hours late. I would say it was 
around midnight. 

Q. Were you in the plane for two hours? A. No, we 
were in the reception room at the airport. 

Q. How long were you at the airport at Shannon? A. 
Actually, I was at the airport at Shannon for about four 
hours. I had dinner there before boarding the plane. 
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Q. At Shannon? A. I beg your pardon, at Schipol. 

Q. How long were you at Shannon? A. Approximately 
an hour. 

Q. How long did the flight take from Schipol to Shan- 
non? <A. Well, you mean approximately? 


(202) 


Q. Approximately. A. I would say about an hour and 
twenty minutes, an hour and a half. 

Q. How long were you on the plane before it took 
off from Schipol? A. Oh, a very short time. We boarded 
the plane and took off almost immediately. 

Q. And you read nothing on the plane? <A. Not a 
thing. 

Q. And nobody spoke to you? A. Nobody did. 

Q. And nobody showed you this (indicating)? A. 
Nobody did, no. 

Q. You say after the accident happened you got up 
and unfastened your seat belt and went half way down 
the aisle. How far did you go half way down the aisle? 
A. I must have been in line with the escape hatch because 
I remember looking up from my knee and seeing this 
person caught up in the hatch. 

Q. When you got up out of your seat, did you go more 
than a few feet? A. I would say so, yes. 

Q. About how many feet did you go? <A. Well, to the 
best of my recollection, I would say about maybe 7 or 8 
feet. 


(203) 
Q. And was this an open aisle? A. Yes. 


Mr. Junkerman: I ask that this be marked for 
identification. 


(Photograph was marked Defendants’ ‘xhibit 
No. 2 for identification.) 
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Q. I show you Defendants’ Exhibit 2 for identification 
and ask you if this does not represent the interior of the 
plane and the seat where you were sitting on the night 
of the accident? A. It seems to me there were more 
seats than this in the compartment. 

Q. Is that a fair representation of the seat where you 
were sitting? A. Yes. 

Q. And doesn’t it also show the bulkhead similar to 
the bulkhead of the plane that you were sitting in that 
night? A. Yes. 


Mr. Junkerman: I offer it in evidence. 
Mr. Chapman: No objection. 
The Court: Received. 


(Defendants’ Exhibit No. 2 previously marked 
for identification was received in evidence.) 


(204) 
By Mr. Junkerman: 


Q. Referring to Defendants’ Exhibit 2, was this (in- 
dicating) the seat in the lower righthand corner in which 
you were sitting? A. The kitchen is here (indicating), 
I presume, isn’t it, so I was in the righthand seat. 

Q. In which seat were you sitting, this one (indicating) ? 
A. The very last one in the back. This (indicating) is the 
seat I was in, yes. 

Q. And was Mr. Tuller then sitting in front of you 
directly? A. Yes. 


Mr. Junkerman: May I show this to the jury, 
Your Honor? IT will pass this around, Your Honor. 
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The seat the witness is indicating that he was 
sitting in was this one right here (indicating) the 
lower right and Mr. Tuller was sitting in front of 
him right here (indicating). 

(Thereupon, Defendants’ Exhibit No. 2 was 
handed to the jury.) 


By Mr. Junkerman: 


Q. Mr. Ellis, this bulkhead in front of those seats was 
approximately how far from your seat, would you say? 
A. From the picture or from my recollection of the (205) 
plane? 

Q. From the facts. A. Well, I would say from here 
to Mr. Wolcott there. 

Q. Approximately how many feet? A. That must be 
about 16, 18 feet. 

Q. And in that rear compartment, you went from your 
seat to a point opposite the escape hatch on the righthand 
side? A. Yes. 

Q. And then went out of that escape hatch? A. That 
is when the lights went out, yes. 

Q. You say that you had no communication or received 
no information or word from any of the crew members 
during that flight from Schipol to Shannon. Aren’t you 
mistaken about that? A. Well, as I say, to the best of 
my recollection, I don’t remember hearing any announce- 
ments on board. 

Q. Do you remember when Mr. Chapman was examining 
you before trial on February 5, 1957, in New York, he 
asked you this question and your giving this answer to 
it, on page 11: 


“Question: Were any statements made by the crew 
over the loud speaker, and on the plane, after you boarded 
the plane in Amsterdam? 

“Answer: You mean on—— 
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“Question: On the flight from Amsterdam to (206) 
Shannon? 

“Answer: No. We did have copies from time to time 
of our position—direction, wind speed and so on.” 


Do you remember giving those answers? A. Yes. I 
remember that because the stewardess brings this informa- 
tion periodically to each passenger. 

Q. So you did have communications? A. Well, it was 
just sort of interesting for each passenger to know where 
he was, I presume. There were no instructions about 
safety regulations or anything of that nature. 


Mr. Junkerman: I move to strike out the last 
part of the answer, if the Court please. This is a 
voluntary statement and not in answer to the ques- 
tion. 

The Court: The original question was if any 
announcements were made to the passengers by the 
crew. This witness testified there were none. This 
question directed to him in the deposition and the 
answer he gave refers to copies of position. I will 
strike the part of the answer with reference to 
safety regulations but I do not think we are being 
helped, in any event, by this line of inquiry. 

Mr. Junkerman: In view of Your Honor’s com- 
ment, I will suspend. I really thought it was of 
interest to the Court and the jury. 

(207) 

No further questions. 

Mr. Chapman: May I have your Exhibit 2? 

(Defendants’ Exhibit 2 was handed to counsel.) 
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Q. Mr. Ellis, does Exhibit 2 show the seat that you oc- 
cupied on the plane, that is, Defendants’ Exhibit 2? A. 
Tt doesn’t show it in its entirety. You can just see what, 
I presume, is the last seat in the compartment. 

Q. It shows, as a matter of fact, the seat in which Mrs. 


Ellis was seated, does it not? 


Mr. Junkerman: I object to that, if the Court 
please. 

The Court: Just a minute. You object and I 
will exclude it. 

Now we are getting into other matters of a de 
minimis character. 

Mr. Chapman: All right. 


By Mr. Chapman: 


Q. With reference to the wind, did you notice any dif- 
ference in the strength of the wind between the time the 
rescue launch got to you and the time you and Mr. Tuller 
first climbed out of the window? A. Yes. As the dawn 
came, the wind did freshen up. 

Q. And is that the reason you moved from one side of 
(208) the tail plane to the other, to get out of the wind? 


Mr. Junkerman: I object to that, Your Honor. 
The Court: I sustain the objection. 


By Mr. Chapman: 
Q. Where is your wife today? 
Mr. Junkerman: I object, if Your Honor please. 


The Court: I will sustain that objection. 
Mr. Chapman: I wanted to— 
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“Question: On the flight from Amsterdam to (206) 
Shannon? 

“Answer: No. We did have copies from time to time 
of our position—direction, wind speed and so on.” 


Do you remember giving those answers? A. Yes. I 
remember that because the stewardess brings this informa- 
tion periodically to each passenger. 

Q. So you did have communications? A. Well, it was 
just sort of interesting for each passenger to know where 
he was, I presume. There were no instructions about 
safety regulations or anything of that nature. 


Mr. Junkerman: I move to strike out the last 
part of the answer, if the Court please. This is a 
voluntary statement and not in answer to the ques- 
tion. 

The Court: The original question was if any 
announcements were made to the passengers by the 
crew. This witness testified there were none. This 
question directed to him in the deposition and the 
answer he gave refers to copies of position. I will 
strike the part of the answer with reference to 
safety regulations but I do not think we are being 
helped, in any event, by this line of inquiry. 

Mr. Junkerman: In view of Your Honor’s com- 
ment, I will suspend. I really thought it was of 
interest to the Court and the jury. 

(207) 

No further questions. 

Mr. Chapman: May I have your Exhibit 2? 

(Defendants’ Exhibit 2 was handed to counsel.) 
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Redirect examination by Mr. Chapman: 


Q. Mr. Ellis, does Exhibit 2 show the seat that you oc- 
cupied on the plane, that is, Defendants’ Exhibit 27 A. 
It doesn’t show it in its entirety. You can just see what, 
I presume, is the last seat in the compartment. 

Q. It shows, as a matter of fact, the seat in which Mrs. 
Ellis was seated, does it not? 


Mr. Junkerman: I object to that, if the Court 
please. 

The Court: Just a minute. You object and I 
will exclude it. 

Now we are getting into other matters of a de 
minimis character. 

Mr. Chapman: All right. 


By Mr. Chapman: 


Q. With reference to the wind, did you notice any dif- 
ference in the strength of the wind between the time the 
rescue launch got to you and the time you and Mr. Tuller 
first climbed out of the window? A. Yes. As the dawn 
came, the wind did freshen up. 

Q. And is that the reason you moved from one side of 
(208) the tail plane to the other, to get out of the wind? 


Mr. Junkerman: I object to that, Your Honor. 
The Court: I sustain the objection. 


By Mr. Chapman: 
Q. Where is your wife today? 
Mr. Junkerman: I object, if Your Honor please. 


The Court: I will sustain that objection. 
Mr. Chapman: I wanted to—— 
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The Court: Just a minute. Don’t answer. It is 
not material. 


By Mr. Chapman: 


Q. While you were sitting on the tail of the plane when 
it was pitch dark there, could you see any lights on the 
shore? A. Yes, quite clearly. We could see the lights 
from the airport, for instance. 

Q. And do you recall whether you could see any lights 
on the bank of the river? ‘ 


Mr. Junkerman: Objected to, Your Honor; lead- 
ing. 

The Court: He may answer. 

The Witness: Yes, I could. 

The Court: You could, is that it? 

The Witness: Yes. 


By Mr. Chapman: 


Q. How far, approximately, when light came, how far 
(209) was the plane from the embankment? A. The em- 
bankment seemed quite near, I would say about a mile. 

Q. When I said embankment, you understood me to 
mean the edge of the airfield? A. Yes. 

Q. With reference to the time you first got on the tail 
and the time the rescue launch approached, had there 
been any noticeable change in temperature? A. It got 
colder. 

Q. Could you estimate the difference in degree, ap- 
proximately? A. Well, I wouldn’t like to make a fast rul- 
ing on that. All I can say is that it got appreciably 
colder. 

Q. During the night, while you were on the tail of the 
plane, did you observe any planes flying over? A. Yes, 
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quite a number of planes flew over us during the first two 
hours we were on the tail plane. Then they didn’t do so 
because the wind changed. 


The Court: You have answered the question. 
The question is: Did any planes fly over, and the 
answer was, “Yes.” 

I might observe this is not proper redirect. 

Mr. Chapman: That is all. 

The Court: Is that all? 


Mr. Chapman: Yes. 

The Court: Thank you, you are excused. 

(Witness excused.) 

The Court: I think now that it is close to 11:15, 
rather than start with a new presentation, we might 


just as well take the recess so, therefore, we will 
reconvene at 11:30. You are given the caution not 
to talk with each other or anybody else and if any- 
body should presume to talk with you about it, 
notify me immediately of that fact. 

Thank you. 


(A short recess was then taken.) 


The Court: We are going to resume on the de- 
positions? 

Mr. Chapman: Yes, Your Honor, and there is 
the question of the contract between Sabena and 
KLM. 

(The jury was out of the courtroom.) 

The Court: I indicated I would reserve on that 
because it comes to the question of antecedent, in 
other words, did they—— 

Mr. Chapman: I am not talking about that. I 
am talking about the duties of Sabena. 


140a 
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The Court: With reference to the instrument 
yesterday and the so-called Annex? 

Mr. Chapman: Yes. I am ready to explain. 

The Court: You had better do so. 


Mr. Chapman: When Mr. Junkerman made that 
statement yesterday, I thought he was serious but 
he said this was not applicable because it referred 
to Gander and to Idlewild and to Idlewild and not 
to Shannon but it refers to Shannon. There are 
two Annexes here and they are exactly alike. 

The Court: Which one are you referring to? 

Mr. Chapman: I am referring to Shannon it- 
self. There is a contract and it has two Annexes 
and I am referring to the Shannon Annex. 

The Court: Is that the first one or the second 
one? 

Mr. Chapman: The second one. 

The Court: That is No, 2. 

Mr. Chapman: And the notations given under 
Roman numeral No. 2. 

The Court: Well, under Roman numeral 2, it 
says that the company shall render services in the 
under-mentioned area, and so forth, 2.1, Shannon 
Airport, Ireland. There is no delineatiton of the 
character of the services to be rendered. Where 
does that appear? 

Mr. Chapman: That is what I am going to read. 

The Court: Where does that appear, 4.1? 

Mr. Chapman: Yes—I am sorry, 4.1, 4.3, 5.4, 
5.6, 5.10, 5.13 and 5.15. 

Mr. Junkerman: I can’t hear Mr. Chapman up 
there, Your Honor. 

(212) 


Mr. Chapman: I was pointing out the sections I 
was interested in. 
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The Court: Is it important from the standpoint 
of the chronology of the evidence presented that 
this must go in now? 

Mr. Chapman: Mr. Hemblenne’s deposition that 
I am reading at this time takes this up and identi- 
fies it. 

The Court: Why don’t we go on and hear that 
testimony? 

Mr. Junkerman: Yes. 

The Court: Bring the jury in. 

(The jury returns to the courtroom.) 

Mr. Chapman: Does Your Honor have the copy 
of the Hemblenne deposition we were reading yes- 
terday? 

The Court: Yes. We were reading at page 28. 
I have it here, 

Mr. Chapman: Beginning at the first question 
on page 28. 


“Q Referring to Exhibit 4, is this customarily made up 
before the flight takes off? A. Customarily, yes. 

“Q. You mentioned a while ago the plotting board. Do 
you also use this for the plotting board after the flight 
takes off? A. Well, not for the plotting board. 


(213) 


“Q. You have a different form for that? A. These 
times like 30 West, ETA 30 degrees West would be shown 
on the watch board. 

“Q. Or plotting board. You called it a plotting board. 
Js that the same as a watch board? A. No, it is not the 
same. 

“Q. There are two separate forms, a plotting board and 
a watch board? A. A plotting board is a chart on which 
you put different positions of the aircraft. The watch 
board is a board on which you write down—it is not a 
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chart— you write down the estimated times and actual 
times of the aircraft at a definite position. 

“Q. Referring to the left column on Exhibit 4, tell me 
what those zone numbers indicate? A. The meteorological 
zones. For instance, Zone No. 4 indicates between 15 
degrees and 20 degrees West. 

“Q. Do those zones play any part in flight watching? 
A. Now, yes; at the time, no. 

“Q. At what time? A. In 1954. 


(214) 


“Q. Do you know why in 1954 they were separated into 
zones in that fashion? A. Yes, because the winds from 
the meteorological office are given by zones. 

“Q. It had nothing to do with the watching of the 
flight? A. No. 

“Q. Of what did flight watching consist, as performed 
by Sabena for KLM at Shannon in September 1954? A. 
Well, mainly in watching the progress of the flight, and 
sending necessary information to the aircraft in flight. 

“Q. How was the flight watched by Sabena, at Shan- 
non in 1954? A. How was the flight watched? 

“Q. You said it was watching the progress of the 
flight. How did you watch it? A. By comparing the 
advance or the delay of a flight, as compared with the 
messages the aircraft sent, and with the flight plan pro- 
gram. 

“Q. How would you get those messages from the plane, 
in order to perform your services as watcher? A. Well, 
those messages were at the time (215) hourly reports, 
and were sent to the Ballygireen Station EIP, and from 
there relayed to the Oceanic Control, and to the operating 
agency, in this case, Sabena. 

“Q. Did Ballygireen also get the message from Kilkee 
that the plane would send? A. No. 
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“Q, Who got that message? A. Well, you asked me the 
question before—Control would get it directly, because 
it would be normally in VHF, on a VHF frequency. 

“Q. When you say ‘Control, you refer to the tower at 
Shannon Airport? A. The tower or the Area Traffe 
Control. 

“Q. With the tower you had direct phone connection? 
A. Yes. 

“Q. Do you know whether planes had any instructions 
in the event they lost radio contact with the airport? A. 
If the plane had any instructions? 

“Q. Yes; did the pilot have any instructions in the event 
that he lost radio control with the tower? <A. No, I 
don’t know that. 


(216) 


“Q. You do not know? A. No, I do not know. 

“Q. That would not be covered by the instructions in the 
operations manual, that you referred to? A. It might. 
It might be covered. 

“Q. Have you ever read those instructions? A. No, I 
never have. 

“Q. You never have? A. No; not the KLM instruc- 
tions.” 


I go to page 32 and I will start with the first ques- 
tion on that page. 


“Q. Suppose an emergency arose, during the progress 
of a flight, was there any duty to advise KLM? A. If the 
dispatcher becomes aware that there is an emergency, he 
would inform the KLM representative. 

“Q. Did KLM have a representative at Shannon Airport 
on September 1954? A. Normally they have a represen- 
tative there, I know. 
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“Q. Do you know his name? Was it Mr. Melling? A. 
Yes, Mr. Melling. 

“Q. He was there in September 1954? (217) A. Well, as I 
was not there, all I know is because I read it. 

“Q. How would the dispatching office advise Mr. Melling 
of anything that arose in connection with a flight? Did 
you have any way? A. By phone. 

“Q. I beg your pardon? A. By phone. 

“Q. Did you have a direct hook-up with Mr. Melling’s 
office? A. The office is not—is near to the dispatch office, 
it is not far. It is in the same area. You could either 
phone him, or go and see him. 

“Q. Are you familiar with the lay-out of the Shannon 
Airport? A. Familiar, yes; not as familiar as somebody 
living there, but I have a good idea.” 


Mr. Chapman: At that point, I had an exhibit 
marked. 


“Q. Will you look at Exhibit 5, and tell me if you can, 
what that represents? A. Yes, it represents the airfield 
and immediate east, southeast, south and southwest sur- 
roundings.” 


Mr. Chapman: Your Honor, I now offer this 
paper (218) identified by the witness on that occa- 
sion and which was then marked Exhibit 5 for 
identification. 


(Photostat of Map of Shannon Airport was 
marked Plaintiffs’ Exhibit No. 15 for identification.) 


Mr. Junkerman: Are you offering it? 
Mr. Chapman: I am offering it in evidence. 
The Court: What is the offer for? 
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Mr. Chapman: Just to show the general vicinity 
of the airport and the plane as located in the harbor 
there where it came down but this witness doesn’t 
testify to that at this point. That comes later. 

The Court: This witness has testified with refer- 
ence to the location of the Sabena building, is that 
it? 

Mr. Chapman: Yes. 

The Court: Then you can mark on that exhibit 
where the Sabena building is and that is all. 

Mr. Junkerman: If Your Honor please, I objected 
to the introduction of this at the examination before 
trial. : 

The Court: I understand that. I am not con- 
cerned with the legends. 

Mr. Junkerman: The trouble with this is it has 
(219) something else on it. 

The Court: I understand. Is there anything that 
can be proffered in lieu of that? 

Mr. Junkerman: This has lots of legends on it. 

The Court: I understand. 

Mr. Junkerman: It has counsel’s testimony, in 
effect. That is why I object to it. 

Mr. Chapman: It is being received just to show 
the airfield immediately east—southeast. 

The Court: I think the other information on it 
should be masked. 

Mr. Junkerman: In other words, everything else 
will be taken off? 

The Court: That is right. 

Mr. Junkerman: Actually, you can cut the map 
and show that. 

Mr. Chapman: No, another witness goes into 
that. 
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The Court: I understand he intends to proffer 
further evidence with reference to where the plane 
was after this business happened, so to speak. That 
can be shown by the map of Ireland, it seems to me. 

Mr. Chapman: No, that is too large a seale of 
map. 

The Court: I am addressing myself to this ex- 
hibit. It will be received for that purpose and that 
purpose alone. 

Mr. Chapman: I offer it at this time and if I 
think (220) it can be offered for more later, I will 
offer it. 


(Plaintiffs’ Exhibit 15, previously marked for 
identification, was received in evidence.) 


Mr. Chapman: Turning to page 38, question 2. 


“Q. In enumerating the equipment in this dispatching 
office, you didn’t mention a log. You do keep a log there? 
A. We do keep a log, yes. Of course, I cannot enumerate 
every item of the equipment there. 

“Q. Have you produced the log here that was kept in 
Sabena’s office in September 1954 as Shannon? A. Yes.” 


Mr. Chapman: Will you produce it, Mr. Junker- 
man? 

(A book was handed counsel.) 

Mr. Chapman: I would like to have this book 
marked for identification. 

(Book was marked Plaintiffs’ Exhibit No. 16 for 
identification. ) 

The Court: May I see it? 

(Plaintiffs’ Exhibit 16 was handed the Court.) 

Mr. Chapman: The question at the bottom of 
page 38. 
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“Q. The exhibit marked 7 for identification is the log 
kept at that time? A. It is, yes. 

“Q. What entries are customarily made in this (221) 
log, Exhibit 7? (Exhibit 16) A. The main points con- 
cerning the flight, such as block time, take-off time, rec- 
ords of important messages. 

“Q. Position reports? A. Yes.” 


Mr. Chapman: Go to page 41 and I will begin 
with question 3. 


“Q. You mentioned a while ago the area of responsi- 
bility of the dispatching office. 

“Can you take this map which has already been identi- 
fied, not the chart, and indicate with a circle, if you can, 
just what the area of responsibility of that office embraces, 
Exhibit No. 1?”’—Exhibit 1 is the map of Ireland. A. 
This map is not sufficient. The area is much vaster than 
this. But anyway, this area around Shannon is included 
in it. 

“Q. It also embraces, on this particular flight, for ex- 
ample, your area of responsibility would reach to Gander, 
wouldn’t it? A. No; to 30 degrees West. 

“Q. To 30 degrees West? A. Normally. 


(222) 


“Q. Is that the halfway point, or the point of no return 
for planes flying to Gander? A. Well, it is the boundary 
between Gander and Shannon-Prestwick Oceanic Controls. 

“Q. In other words, the Gander office takes over at 30 
and you leave off at 30; is that the idea? A. Yes; unless 
no contact has been established with Gander at 30 West, 
so it goes, the flight goes on until a contact has been 
established with Gander, until the point of no return. 

“Q. Your area of responsibility contiues, then, until 
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Gander has made contact with the plane? A. Taken 
over; which is normally at 30 degrees West. 

“Q. And, of course, your area of responsibility com- 
menced at the airport, at the point of take-off, that is 
within your area of responsibility? A. It is within the 
area of responsibility, Shannon is within the area of 
responsibility. 

“Q. Does it pick up, say, on a flight from Amsterdam 
to Shannon—does it pick up at the halfway mark on that 
flight, area of responsibility for that plane coming into 
Shannon? (223) A. Normally at the boundary of the 
flight information region of Shannon. 

“Q. What is that boundary, do you know? A. About 
the east coast of Ireland.” 


I go to page 45, question 1. 


“Q. When a plane reaches 30 West, and Gander has 
taken over, does Sabena’s dispatching office at Shannon 
get any word of that normally, so that it knows that its 
responsibility has terminated? A. Yes, because a copy 
of the message from the aircraft addressed to Gander 
would also come in the Sabena dispatch office.” 


Mr. Chapman: That is all I am going to read 
from Mr. Hemblenne’s deposition. 

Mr. Junkerman: I would like to read now, if 
Your Honor please, certain parts that Mr. Chap- 
man skipped over and this is Mr. Chapman’s exami- 
nation of the witness, reading from page 7. 


“Q. How long were you so employed as Navigator? 
A. Since September 22, 1945. 

“Q. How long have you been employed by Sabena in 
any capacity? A. Since that date. 


(224) 
“Q. What had been your experience in the field of 
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aviation, prior to that time, if any? A. I started train- 
ing in the Royal Air Force, the beginning of 1942. 

“Q. How old are you, by the way? A.I am now 
forty-two. 

“Q. Where were you stationed in September 19547 A. 
In Brussels. 

“Q. At that time you were a navigator? A. Yes, but 
I was really Chief Navigator.” 


Now I come to pages 12 and 13 and I will have 
to read one or two questions that Mr. Chapman 
read merely to get the thread, the bottom of page 
12. 


“Q. You mentioned a monitor radio. What is the pur- 
pose of that in the dispatching office? A. It was installed 
there mainly for the facility of the dispatcher to get 
either the landing time or the take-off time. 

“Q. What does that pick up at Shannon Airport, the 
monitor? What can you read over the monitor at Shan- 
non Airport, as it was used on September 5, 1954? A. 
You can monitor the communications, the messages sent 
from the tower. 

“Q. Is that one of the purposes of the monitor? (225) 
A. It was the main purpose. 

“Q. How about messages from the plane to the tower? 
A. No, it was not installed for that purpose. 

“Q. If you would get messages from the tower to the 
plane, you would also get messages from the plane to the 
tower, would you not? A. No, not necessarily, because 
the range of that set was very small, and you can hear 
the communications from the tower, which is near, while 
at a certain distance, you can’t hear any more communica- 
tions from the aircraft. 

“Q. What is the range of that monitor? A. It is hard 
to say; a few miles.” 
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“Q. Do you know how this monitor that is in the dis- 
patching office of Sabena differed from the VHF trans- 
mitter on, we will say, a KLM Super Constellation? Was 
it the same type of instrument? A. Oh, no, not at all. 
It is not the same type. The range of such a set in the 
aircraft is greater, and it depends upon altitude.” 


Then the last question on page 16 and continue. 


“Q. In other words, do I understand that (226) as soon 
as the tower sees the wheels leave the ground, he sends 
the message that ‘You are off at such and such a minute’? 
A. I think that all depends upon the officer on duty at 
the time. He will not surely wait five minutes to tell the 
pilot, but it may be ten seconds after the wheels have 
gone up, it may be a minute or two. 

“Q. It may be a minute or two; it would be that long? 
A. It could be, if he is just busy with something, and 
he is interrupted at the moment. 

“Q. Does the pilot repeat the take-off time?” 


The answer to that is at the bottom of page 18. 


A. I think this is out of my scope, because I know the 
services which are rendered by our dispatching office in 
Shannon, but this question has nothing to do—is not re- 
lated to the services rendered by our office. 

“This is the airport, the official, the Government side 
of it; not the company side.” 


Then the bottom of page 31, the question No. 8. 


“Q. Did Sabena at Shannon have any duty with respect 
to keeping KLM advised of the progress of its flight watch 
for KLM? (227) A. Not in the normal progress of a 
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flight. The duties were to keep the representative in- 
formed of arrival, for instance, of an aircraft, but not 
of the different times he was making during the course 
of the flight.” 


The Court: Excuse me, what page is this? 

Mr. Junkerman: The bottom of page 31 and the 
answer is at the top of page 32. 

Now, if Your Honor please, I am skipping to 
page 40, Mr. Chapman having read pages 38 and 
39, and I am continuing, still questioning by Mr. 
Chapman. 


“Q. During this same period, that is, September 1954, 
was this same office, dispatching office of Sabena, per- 
forming similar services for other airlines, besides KLM? 


A. Yes. 

“Q. What other airlines? A. Swissair, LAI, and I am 
not sure, Lufthansa, but at that time they had not started 
yet, I think. 

“Q. You have named two, then, that were— A. Two for 
sure, LAI and Swissair. 

“Q. How about Sabena? A. Sabena office works for 
Sabena, KLM, Swissair and LAI. 

“Q. All of these airlines had planes using (228) Shan- 
non Airport? A. Yes.” 


Mr. Junkerman: I think that is all I have to 
read. 


(231) 
Mr. Chapman: I think you have there Mr. Cous- 


ins’ deposition which is in the same volume as that 
of Mr. Hemblenne’s. 
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The Court: Yes, I have it. That was taken July 
16, 1957 in New York City, is that correct? 

Mr. Chapman: Yes. 

The Court: All right. 

Mr. Chapman: This begins at page 51. 


“Q. What is your full name and address? A. Denis 
Vincent Cousins, Summerville Road, Limerick, Ireland. 
“Q. Where were you born? A. London, England. 
“Q. You are a British national? A. Irish national. 

“Q, How old are you, sir? (232) A. Forty-one.” 


Then I go to page 52, question 1. 


“Q. By whom are you presently employed? A. By 
Sabena. 

“Q. What is your present capacity? A. Chief dispatch- 
er, Shannon. 

“Q. You have been Chief Dispatcher at Shannon for 
Sabena since 1954? A. That’s right.” 


Then I go to page 53, question 4. 


“Q. Did your company have an arrangement with KLM 
with respect to dispatching of KLM aircraft at Shannon 
Airport? A. Yes, they did. 

“Q. Did that cover all of your dispatching duties? A. 
No, we dispatch for other companies. 

“Q. But whatever dispatching you did for other com- 
panies, you did the same for KLM? A. Yes. 

“Q. Will you describe what your dispatching duties con- 
sisted off When I say ‘your,’ I am referring to the dis- 
patching of the aircraft at Shannon, not necessarily you, 
personally. A. We analyze the weather situation over 
(233) the Atlantic, and taking into account the payload 
and the fuel expected to be available, we make up flight 
plans which we submit to the captain on the arrival in 
Shannon. We go with him to the MET office, and if the 
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captain agrees with the flight plan, we both sign it, and 
we then file it with A.T.C. 

“Q. Who initiates the flight plan, you or the captain? 
A. We do, in an advisory capacity. 

“Q. On September 5, 1954, how many men were em- 
ployed by KLM in its dispatching office, or rather em- 
ployed by Sabena in its dispatching office? A. I am not 
quite certain of the number now, but probably ten or 
eleven. 

“Q. Were they divided into shifts? A. Yes. 

“Q, They were all responsible to you, is that right? 
A. Yes. 

“Q. I show you Plaintiffs’ Exhibit 4 and ask you to tell 
us what that is. A. This is the flight plan that was pre- 
pared for the KL-633 on the night of the 4th-5th of Sep- 
tember—September, 1954. Do you want me to go into the 
details? 


(234) 


“Q. Let me ask you this: Was that prepared by your 
office? A. Yes, this was prepared by one of our dispatch- 
ers, Mr. Hanley, who was on the shift at the time.” 


Mr. Chapman: At this time, I would like for the 
jury to inspect Plaintiffs’ Exhibit No. 13. 

(Plaintiffs’ Exhibit 13 was handed to the jury.) 

Mr. Chapman: Now, I go to page 57 and the last 
question on that page. 


“Q. Do your duties include the watch of the aircraft? 
A. Yes.” 


And then question 3 on page 58. 


“Q. What do your watch duties include? A. We are 
responsible for what is called operational flight watch, 
and that means noting whether a flight is advanced or re- 
tarded as compared with its flight plan, and also noting 
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the fuel remaining as reported by the aircraft; and in 
certain cases sending suggested reclearances or diversion 
advice to the aircraft. 

“Q. Are your dispatching instructions contained in any 
writing or manualf A. There are instructions in this 
Sabena (235) manual, and also in other manuals, which 
we have to comply with or observe in carrying out our 
duties. 

“Q. What other manuals are you referring to? A. 
The manuals of the Irish Government Services, and 
ICAO regulations and other company—the manuals of 
other companies, for whom we are acting. 

“Q. Such as KLM? A. Yes. 

“Q. Can you describe that manual by title or other- 
wise? I am referring now to the KLM manual. A. They 
have what is called a route manual. It is also sometimes 


loosely called an operations manual. It is divided into 
three parts. One is instructions—one part covers instruc- 
tions; another part covers airports; and a third part cov- 
ers en route procedures.” 


Go to page 64, the first question on that page. 


“Q. How close to the office of KLM’s representative is 
your office? A. I would say about ninety yards away. 

“Q. Is this building one of these long, low buildings? 
(236) A. Yes. It’s a number of long low buildings con- 
nected with corridors. 

“Q. Is the tower a part of the administration building? 
A. Well, it is not a part of it proper, all the rest is just 
single story. Of course, the tower is quite a tall building, 
with a number of stories. The other buildings are tem- 
porary buildings, just wood. The tower is made of con- 
erete or stone. 

“Q. The tower is physically attached to the adminis- 
tration building, is it not? A. Yes, it is more or less built 
into it. 
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“Q. From inside, you can go right up to the tower? A. 
That’s right. 

“Q. How close is the tower to your office? A. It is down 
a long corridor, perhaps about 150 yards, 200 yards. 

“Q. In your office, what facilities do you maintain to 
perform your duties in connection with KLM aircraft? 
A. The basic thing we have is the two teleprinters con- 
necting us with the radio station. 

“Q. Just to stop you there for a moment, (237) what 
do these teleprinters do? A. One is for receiving mes- 
sages the radio station sends us. 

“Q. Which radio station is that? A. Ballygireen. HIP 
is the call sign. One of the printers we receive on, and 
the other one we send to them. 

“Q. Is that confined to Ballygireen?” Then the witness 
continues. A. I mentioned a receiving teleprinter and a 
sending teleprinter. 

“Q. All right, please continue. A. Well, it is going 
over it again, but the receiving one we get messages, 
which they send to us; and the other one we send mes- 
sages, which we want them to send for us. 

“Q. What else do you have, what other facilities? A. 
We have four or five desks and chairs, and navigational 
computers, supplies of forms of different types. We have 
the manuals of the different companies. We have cruise 
control charts for the different aircraft of the different 
companies. 

“Q. What other communications facilities do you have 
besides those you have mentioned? (238) A. We have 
a VHF monitor radio. 

“Q. Do you have a telephone? A. We have a telephone 
to—direct one to ATC, and we also have a phone to the 
general exchange. 

“Q. Does your office have an outlook on the airport, on 
the runways? A. Yes, it looks out on the ramp. 
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“Q. On the ramp? A. Yes. 

“Q. What runways can you see from there? A. You 
can see all the runways, if there aren’t aircraft parked 
in front of the window, which there usually are. 

“Q. What direction does your window face? A. Ap- 
proximately east. 

“Q, Is your outlook on one wall, or do you have a num- 
ber of outlooks? A. No, just on one wall. 

“Q. In what direction does it face with reference to 
runway 14? A. Runway 14 would run diagonally across 
our view. 

“Q. So you can see the beginning and the end of run- 
way 14 from your window? (239) A. I think you could 
see it at times, as I say, if there was nothing blocking the 
view. 

“Q. Could you describe this VHF receiver to us please? 
A. Physically, it is a small box, just like a small portable 
radio with a volume control, and a tunable VHF band. 

“Q. What is the band on it, what is the range? A. It 
goes from, I believe, about 110 megacycles to 130. 

“Q. Who operates it in your office? A. The dispatcher, 
or any of the assistant dispatchers, or dispatch clerks. 

“Q. Does that mean, Mr. Cousins, that any dispatcher 
is qualified to operate it? A. Oh, yes, just the same as 
an ordinary radio receiver. 

@Q. Can you transmit with it? A. No. 

“Q. It is just a receiver? A. Just a receiver. 

“Q. How is it powered? A. Off the normal mains, 220 
volts. 

“Q. What is its range? A. It is very limited, and it 
varies very (240) considerably, especially, it seems when 
there are aircraft just outside our window on the ramp, 
our power units seem to be interfered with, and the range 
is cut down very considerably. In good conditions, you 
might hear an aircraft ten miles away, but normally, when 
there are a lot of aircraft around, you don’t hear the air- 
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craft at all, even when it is on the ground. You just hear 
the tower, which, of course, is very close. 

“Q. That would be due to interference? A. Yes. 

“Q. Does the tower have VHF transmitter and re- 
ceiver? <A. Oh, yes. 

“Q. Does that include the same band as on Sabena’s 
VHF? A. Yes, they are on certain definite frequencies, 
but our band covers it. 

“Q. Is that also true of the aircraft? A. Well, the air- 
craft has a number of frequencies, but of course, if they 
are working Shannon, they use the Shannon frequency, so 
we are covered. 

“Q. That would be the same frequency as included with- 
in the band of your VHF? (241) A. Yes, in practice, the 
aircraft would be using a Shannon frequency. 

“Q. That is for communication with Shannon? A. With 
Shannon.” 


Mr. Chapman: May it appear that VHF means 
“Very High Frequency”? 

The Court: Very well. 

Mr. Chapman: I go to page 84, question No. 5. 


“Q. Were you on duty at the time that this aircraft, 
PH-LKY, came in and was at the airport and took off? 
A. Yes.” 


Go to page 88, question 3. 


“Q. What is the procedure for making entries in the 
log book? A. Anyone of the staff on duty make the en- 
tries. There isn’t anyone in particular designated. 

“Q. Are those entries made immediately upon receipt 
of a particular message, or the happening of a particular 
event? A. Normally, they are. But not always, due to 
the fact that people may be busy with something else, 
and they omit to put it in. In the meantime, somebody 
else who is handling something else gets theirs in first. 
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(242) 


“Q. Is the time of the entry noted? A. Yes, there is a 
column for the time at the lefthand side of the page. 

“Q. And that shows the time the entry was made, is 
that correct? A. It should show the time the entry was 
made. 

“Q. Will you turn to the log book, Plaintiffs’ Exhibit 
16, for the page or pages having the entries pertaining to 
the flight in question here, which is PH-LKY, Flight 633 
—is that right, sir? A. That’s right.” 


Mr. Chapman: I would like to have that marked 
in evidence, Your Honor, from this book, the page 
that covers this. The page is not numbered. 

The Court: I think it is fair to say that the en- 
tries go by dates, do they not? 

Mr. Chapman: Yes, they do, Your Honor. I 
will offer in evidence the pages relating to Septem- 
ber 4 to cover Amsterdam and September 5. May 
the pages be simply deemed marked? 

The Court: Yes, the record will show that. 

How are we concerned with Amsterdam? Noth- 
ing happened at Amsterdam. 

Mr. Chapman: Just to make the full story. 

The Court: I want to save the record and I am 
(243) going to hew pretty closely to my knitting so 
I will exclude Amsterdam. We are only concerned 
with what happened at Shannon. 

Mr. Chapman: I think the plane may have land- 
ed at Shannon on the 4th. 

The Court: That is all right. Let’s not get into 
Amsterdam. I don’t particularly object but, as I 
said before, let’s keep the ball in the ball park. 

Mr. Chapman: I am staying very close, Your 
Honor. 
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The Court: All right. 

Mr. Chapman: We are not marking any pages, 
actually. 

The Court: No. All right, they are marked in 
the record. 


“Q. Could you read them into the record literally, that 
is, exactly as written? Take the first entry which refers 
to it. A. This is the first one here.” 


The Court: What page is that? 
Mr. Chapman: That is page 89 in the middle of 
the page. 


“A. This is the first one here. That is on the 4th. 

“Q. Saturday, September 4th, is that right, sir? A. 
That’s right. ‘21:10’ 

“Q. That is the time entry? (244) A. That was the 
time that was received. 

“ KL-633, PKY, DRA, PAAM, ETD 21:30. 

“Q. All right. Will you translate? A. That would in- 
dicate that at that time, 21:10, we received—— 

“Q. Excuse me, what time is that? A. That is ‘G’ time, 
of course, which is local time. 

“Q. ‘G’ time refers to Greenwich time? A. Greenwich 
mean time, yes. 

“Q. And local time is an hour less? A. Less in sum- 
mer in Ireland. 

“Q. So 21:10 is what time ‘G’ time? A. That is ‘@’ 
time. We make all these entries in ‘G’ time. 

“Q. Give it on the clock. <A. 9:10. 

“Q. 9:10 ‘G’ time? <A. 9:10 p.m., ‘G’ time. 

“Q. And what time local time? A. Ten past ten local 
time. 

“Q. Let’s translate it. Just take your time. You can 
figure it out. A. 10:10 p.m. local time. 
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“This flight, KL-633, aircraft registration (245) Peter 
King Yoke—it’s a short registration, the full thing is 
PH-LKY, the full aircraft registration. 

“This is another code word which means—DRA, delay 
due airframe, in Amsterdam—PAAM, which is the four 
letter code for Amsterdam. ETD means estimated time 
of departure, 21:30, which is 9:30 Greenwich time. 

“Q, All times as given refer to Greenwich time? A. 
Yes, 

“Q. What is your next entry? A. Then it is 21 :40 
Greenwich time, there is this entry, ‘KL-633, PKY, now 
ETD PAAM 22:15.’ 

“Q. A quick translation? A. Shows that it was further 
delayed and now it would be forty-five minutes later than 
they originally said coming out. It wouldn’t be leaving 
until fifteen minutes after ten.” 


(247) 


Mr. Chapman: I am skipping to page 92, ques- 
tion No. 2. 


“Q. What is your next entry? A. The next one is on 
the 5th of September, Sunday, at 01:04/09. ‘KL-633, 
PH-LKEY, Viruly, ARR EINN’’ 

“Q. What is the translation? A. This means that at 
four minutes after one this aircraft landed, and that at 
nine minutes after one, it came to a stop on the ramp. In 
other words, that was the block time, 09. It took five 
minutes to taxi. 

“Q, When it landed, is that 04 then the touchdown 
time? A. 04 is the touchdown, and 09 is the ramp time. 
Viruly is captain’s name, and it arrived Shannon. 

“Q. What would 01:04 be local time? A. That would 
be four minutes after two. 
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“Q. What is your next entry? A. The next entry is at 
02:28/38. ‘KL-633, PH-LKY DEP EINN, 180 G/C, ETA 
30-W 06:32, CYQX 11:09.’ 

“Q. Could you translate that, please? A. That means 
that at 02:28 the aircraft left the ramp, and at 02:38 the 
aircraft left the ramp, and at 02:38, which was 22 minutes 
to four (248) local time, this KL-633 departed Shannon, 
flying 18,000 feet on a great circle, and its ETA or esti- 
mated time of arrival 30 West was 06.32, and at Gander 
was 11:09. All those times are G.M.T. 

“Q. Does that ‘38’ there refer to the time it left the 
runway? A. Yes. 

“Q. Is there another name for it, ‘unstick’ or something 
like that? A. Airborne time, we usually say, or unstick. 

“Q. What is your next entry with reference to this air- 
craft? A. 03:25 ‘OAC advise no QSO PH-LKY.’ 

“Q. Will you translate that, please? A. That means 
that at 3:25, oceanic area control advised that there was 
no contact with PH-LKY—I mean no radio contact. 

“Q. What does ‘QSO’ mean? A. It is what is known 
as the ‘Q’ code, a lot of these three-letter businesses 
starting with ‘Q’, and they have certain definite meanings. 
‘QSO’ means ‘contact.’ 

“Q. How was that message received? A. That was re- 
eeived by phone. 

“Q. What is your next entry? (249) A. That is 04:10, 
‘PH-LDP and PH-DFA report no QSO with PKY.’ These 
are two—— 

“Q. This is the translation, A. These are two KLM 
aircraft which are also over the ocean in the same general 
area, who presumably had been asked to try and contact 
PKY, and they say they have no contact with them. 

“Q. The aircraft that you refer to are here designated 
PH-LDP and PH-DFA? A. That’s correct. 

“Q. What is your next entry? A. At 4:40, ‘OAC ad- 
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vised TWA-971 overheard PFA QSO with PKY at 
03:54 G.’ 

“Q. Will you give us the translation please? A. It 
means that at 4:40 Oceanic Area Control advised that a 
TWA aircraft, Flight 971, overheard a KLM aircraft, the 
Peter Fox Able in contact with PKY at 3:54. 

“Q. What is your next entry? A. Then at 04:45, ‘OAC 
advised PFA nil QSO PKY. TWA 971 mistaken.’ 

“Q, Translation? A. That means that Peter Fox Able 
hadn’t contacted PLY and the TWA aircraft was mis- 
taken. 

“Q. What is your next entry? (250) A. The next one 
is at 05:00. ‘Crew member from PH-LKY reports air- 
craft down in river off end of RW 14. 

“Q. ‘RW 14 is Runway 14? A. Runway 14. 

“Q. What is your next entry? A. At 07:22, ‘PH-DFA 
DEP EINN for search, ARR 07:58.’ 

“Q. What is the translation? A. That at 7:22 this 
KLM aircraft, the PH-DFA departed Shannon for a 
search, which in fact was for a search for the PKY, and 
that it arrived back at 07:58. 

“Q. The next entry? A. At 07:58, ‘PH-DFA ARR 
EINN’’ 

“Q. Are there any more entries with respect to that 
aircraft? A. No. 

“Q. Did you get the take-off time as to this aircraft on 
your monitor? <A. Yes, I believe so. 

“Q. Does that mean that this VHF in your office mon- 
itored the take-off of this aircraft? <A. Yes. 

“Q. And that included the take-off time, is (251) that 
right? A. That’s correct. 

“Q. Did you get the acknowledgement of the aircraft? 
A. No. 

“Q. After the aircraft had taken off, did you follow its 
progress? A. Do you mean visually? 

“Q. Do you follow it in any way? A. No.” 
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Go to page 101, question 3. 


“Q. I show you this Exhibit 1, Mr. Cousins, and ask you 
if the Kilkee marker is indicated on this chart.”—that is 
the big map of Ireland. A. Yes, it is. 

“Q. The name appears there at the triangle? A. Yes. 

“Q. Just what is the Kilkee marker, what does that 
mean? A. Well, it is on the west leg of the Shannon 
range—here is the west leg of the Shannon range, and it 
is a small radio beacon which transmits a signal, a verti- 
cal signal, so that when an aircraft passes through there, 
it gets an indication—it hears that signal, and it gives an 
indication, and (252) therefore, even if they are out of 
reference to the ground, they know that they have passed 
over this particular spot. 

“Q. Then the marker, as I understand you, is directly 
on course beneath the aircraft, is that right, and as the 
aircraft passes over, it gets a signal, and that gives its 
position, is that right? A. That’s right, yes. 

“Q. Is that course indicated on this map, Exhibit 1? 
A. The range leg is indicated here, and that would be the 
normal way for departure for a west bound aircraft. 

“Q. Could you indicate that range leg by an arrow, in 
ink, and put your initials on it, please?” The arrow ap- 
pears there (indicating) in ink and I don’t see his initials 
although there is an initial there. May I say—— 


The Court: Is there any question about this, 
Mr. Junkerman? 

Mr. Chapman: The witness was asked to put an 
arrow on the range leg at Kilkee and this is the 
arrow there (indicating). 

Mr. Junkerman: This was done on the smaller 
map, I believe. 

(253) 
Mr. Chapman: This is the very one. 
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Mr. Junkerman: It shows right on there, Your 
Honor. There is no difficulty in seeing it. 
The Court: All right. 


“Q. That would be the course that the airplane was ex- 
pected to follow upon take-off from Shannon, is that 
right, sir? A. Yes. 

“Q. What does this mean, ‘Check abeam Kilkee’? What 
does that mean? A. That means the control wanted the 
aircraft to advise him when he was crossing the beam of 
Kilkee. 

“Q. That is another position check, is it not? A. Yes. 

“Q. Is that customary? A. Yes. It means Kilkee, or 
abeam Kilkee. The aircraft may not go directly over 
Kilkee, so we say ‘abeam.’ It gets the signal anyway. 

“Q, Does it mean then, that when the aircraft passes 
that point it reports in, that it has reached that position? 
A. Yes, that is right. 

“Q. Did you—I mean you or your office—receive that 
position check from the aircraft? A. No. 


(254) 


“Q. Did you receive it from the tower? A. No; we 
wouldn’t normally. 

“Q. Did you receive it from any point, any source? 
A. No; it isn’t normal to do so. 

“Q. Was this Kilkee check shown on your flight plan? 
A. Yes, it was. And we caleulated that it would take 
nine minutes from the airport to Kilkee. 

“Q. You are referring to Exhibit 4,” which is now Ex- 
hibit 13 “is that right, sir? A. That is right. 

“Q. That is referred to as Kilkee Fan Marker, is that 
right, sir? A. Yes. It is often just referred to as 
‘Kilkee,’ for short. 

“Q. Did you ask the tower at any time whether it had 
received that check, that position check? A. No. We 
never do such” 
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Mr. Chapman: I move that the answer is not 
responsive and the answer is no. 

Mr. Junkerman: I object, if the Court please. 

Mr. Chapman: That answer is not responsive. 

The Court: I can’t rule on that because the 
witness who gave the testimony is not on the 
stand, unless there is a (255) clarification later on. 

Mr. Chapman: I said the answer is not re- 
sponsive. All we could do at that time was to 
move to strike it out, which we did. 

The Court: In other words, the question was 
not answered. 

Mr. Chapman: The answer was no, period. I 
move to strike out “We never do such”—— 

The Court: All right. 

Mr. Chapman: Is the motion granted, Your 
Honor? 

The Court: It is done. 


“Q. What is your next check point, according to your 
flight plan? A. The next check point is 43-08 North, 
15 West. 

“Q. I notice that there is an item just before that, 
and right after the Kilkee Fan Marker check point, ‘top 
climb. <A. Yes. 

“Q. What does that refer to? A. That refers to the 
time and distance from Shannon where the aircraft will 
climb to his cruising altitude, in this case to 18,000 feet, 
142 miles out. It is not a position, and it varies in 
each case. You see, the other ones are printed. That is 
left open. 


(256) 


“Q. When the aircraft reaches the top of the climb, 
does the aircraft advise you? <A. No. 
“Q. Or the tower? A. Not normally, and certainly not 
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in very many cases. It would depend on other traffic. If 
there was other traffic, and it was important for them to 
know when he got to 18,000, they might in a particular 
case ask him to report. 

“Q. Why was this entered in the flight plan? A. Well, 
with the system of flight planning that we are using in 
this case, you have to calculate that, because you go to 
one chart—one page in the book which gives time, and 
fuel consumed, and air speed, in climbing to a certain 
height, at a certain gross weight—that, of course, varies 
for different heights and different gross weights.” 


Go to the next page, question 3. 


“Q, What is the next check point after the Kilkee Fan 
Marker? A. 53-08 North, 15 West. 

“Q. How far out is that from Shannon? A. That is 
223 nautical miles, and it was calculated that it would take 
an hour and ten minutes (257) to reach it. 

“Q. Did you receive a position report from that check 
point? A. No. 

“Q. Did you request a position report, as to that check 
point, from the tower? A. The aircraft—since the air- 
craft took off at 2:38, that point would be reached at 3:48, 
and at 3:25 we had been advised that there was no 
contact with this aircraft, and since there was no contact, 
there was no way of getting the position, until such time 
as contact was established, and we were aware that every- 
thing was being done to effect such a contact. 

“Q. Then what is your answer, sir, to a prior question, 
did you request— A. The short answer is ‘no.’ 

“Q. As a matter of fact, you made no requests at any 
time for position checks on this aircraft, is that correct, 
sir? A. That is correct. 

“Q. Either of the ATC or OAC or of the aircraft, is 
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that right, sir? A. That is right. The position was that 
the aircraft couldn’t be contacted. 


(258) 


“Q. What are the instructions to the aircraft if it 
loses radio contact? A. I don’t know.” 


Go to page 110, question No. 4 on that page. 


“Q. After the take-off, when did you leave the office? 
A. About twenty minutes after take-off of this aircraft. 

“Q. That would be approximately— A. 3:00 G. M. T. 

“Q. Or four o’clock locally? A. Four o’clock locally. 

“Q. Whom did you leave in charge? A. Mr. Hanley 
was in charge all the time. He was there. 

“Q. I believe you testified that there was not much 
activity around that time, is that right? A. There wasn’t 
much activity in the way of coming or going of airplanes. 
There was activity in our office, because we have to make 
flight plans in advance. 

“Q. I am referring to coming and going. Was that a 
relatively inactive period, and when weuld you say it 
started, about? A. With the departure of that aircraft, 
all (259) but one, I think, of the westbound aircraft had 
cleared Shannon, and then there was a sort of, a bit of a 
lull before the eastbound started coming in. 

“There was one further westbound, this Swissair, which 
was operating late. 

“Q. That didn’t take off until 4:30, G. M. T.? A. Yes— 
no, it arrived at 4:30. 

“Q. Arrived at 4:30? A. Yes. 

“Q. When did that take off, about? <A. 5:46. 

“Q. G. M. T.? A. G. M. T. 

“Q. Then sometime later that morning, the eastbound 
started to arrive, is that right? A. Yes. 

“Q. About what time— A. Actually, there seems to 
have been one on the ground at that time, a KLM aircraft, 
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a KL-604, which departed Shannon at 04.00. It was a 
relative lull. It had been very busy, then one or two.” 


Reading the last question on that page, question 5. 


“Q. As Chief Dispatcher, do you make it a practice to 
watch this log? A. Yes, in a general way. 


(260) 


“Q. Prior to your leaving the office, which you testi- 
fied was around four o’clock, did you check this log? A. 
No. Oh, I don’t check it continuously. I check it once a 
day. When I am there on duty, I look at it from time to 
time, but I would hardly be correct to describe it as ‘check- 
ing it.’ 

“Q. Well, did you look at this log? A. I don’t remem- 


ber doing so. I may have. I don’t think any of the 
entries at that time, are in my handwriting. 

“Q. When did you return to the office? A. About 3:45 
G.M.T. 

“Q. Did you look at the log then? A. I doubt if I did. 

“Q. I direct your attention to the message of 3:25, 
which is that OAC advises no contact with PH-LKY, and 
ask you when you received it, or first saw it? A. Oh, at 
couldn’t say when I saw it, or when I received it. It 
wasn’t mentioned to me when I came back. And I did— 
the only thing I could say is when I came back, I made 
out what we call a ‘flight advisory,’ and sent it to a Sabena 
aircraft, which was coming into Shannon from the West. 
I made an (261) entry about that in the log at 4:18. 

“Q. Did you ask any of your assistants whether they 
had received position reports from PH-LKY when you re- 
turned? A. No. I don’t think the first one would have 
been due.” 
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Mr. Chapman: I move to strike out all after 
“No.” It would not be responsive. 

Mr. Junkerman: He just read the question and 
answer. 

The Court: I will let it stand. 


“Q. When did you first become aware that the aircraft 
was not in contact with the airport? A. It was about 
4:10, 4:15 G.M.T. 

“Q. By what means did you obtain that information? 
A. I think one of the shift on duty mentioned it to me. 
ATC rang up sometime about that also, and I spoke to 
the man in charge. 

“Q. Are you referring to the 4:10 message? A. Yes. 

“Q. Which is that PH-LDP and PH-DFA report no 
QSO with PKY? A. Yes. 

“Q, Will you tell us about your conversation with ATC? 
A. I knew from the message that the aircraft (262) was 
out of contact, and plus, in the absence of anything to the 
contrary, I assumed that he had been in contact, after 
take-off, after crossing Kilkee, until I spoke to Mr. Cooke- 
Smith on the phone. He was the Chief ATC man on duty, 
senior man, and he explained the various steps that they 
were taking to get in contact with the aircraft, and in the 
course of that conversation, it came out that they never 
had had contact. 

“Q. I believe you testified before that when you re- 
turned, one of your men called your attention to the fact 
that there was no contact with the aircraft; is that right, 
sir? A. I don’t remember. Could you refresh my mem- 
ory, where I testified that? You mean in the Irish in- 
quiry, or now? 

“Q. Now I am talking of. A. Oh, no. 

“Q. None of your men called your attention to that 
when you returned? A. No. 


170a 
Excerpts from Deposition of Denis Vincent Cousins 


“Q. And it wasn’t until that phone call that you were 
aware of that? A. Yes. 

“Q. Did you read the log when you came back? (263) 
A. I don’t think so. Not immediately, anyway. 

“Q. Was that 3:25 message entered while you were out? 
A. I couldn’t testify to that. It probably was. I was 
out of the office at that time. 

“Q. Did you give Cooke-Smith any instructions? <A. 
Well, no, I didn’t give him any instructions. We dis- 
cussed it, and from what he said, I realized that they 
were doing everything possible to contact this aircraft, 
and while there wasn’t anything further really that I 
could suggest—— 

“Q. At that time, at 4:10, how long had there been no 
contact with the aircraft? A. Well, in actual fact, there 
had been no contact since take-off.” 


Go down to question 5. 


“Q. At the time that you talked to Cooke-Smith, did you 
have any knowledge of any contact with the aircraft since 
take-off? A. No.” 


Question 2 on page 117. 


“Q. You had the conversation with Cooke-Smith at 
about 4:10; correct? Or 4:15? A. Well, yes, 4:15, or 
later. 

“Q. 4:15 or later? (264) A. Yes, 

“Q. At that time, you found out that there had been 
no contact with the aircraft, is that right? A. Yes. 

“Q. So up until that time, you found out that there had 
been no contact with the aircraft for since the time of 
take-off, is that right, sir? A. That is right. 

“Q. That would be an interval of how much time?” 
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The Court: What is the answer? 

Mr. Junkerman: There wasn’t any answer to 
that question. 

Mr. Chapman: The answer to question 7 was— 

The Court: Well, there wasn’t an answer spe- 
cifically to that question but there was an answer 
to that question which answered that question. 

Mr. Chapman: That is right, so I go to ques- 
tion 7. 


“Q. Just compute the arithmetic, if you will, A. 2:38 
to—about an hour and a half, or over. 

“Q. Over an hour and a half? A. Yes. 

“Q. Did you report to the KLM representatives? A. 
As soon as I learned this immediately after having the 
conversation with Cooke-Smith, I phoned Mr. Melling, 
and he came to our office.” 


(265) 


Go to page 120, question 3. 


“Q. Was Melling advised of the 3:25 message that 
there was no QSO with PH-LKY? A. No. 

“Q. Melling is the one who is the operational repre- 
sentative of KLM, is that right? A. He is more. He is 
what is known in Shannon as the Station Manager. I 
wouldn’t call him an operational representative. He is a 
representative. 

“Q. Is he the person that you would advise with re- 
spect to the movement of the aircraft? A. Yes.” 


Go to page 124, question 1. 


“Q. Do you have any records of any messages that you 
transmitted to Mr. Melling? A. No. 
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“Q. What did you do after that? We are up to 4:35. 
A. Then it was the report from the TWA aircraft that 
he had contacted them, that he had contacted this KLM 
aircraft, and then five minutes later, at 4:45, that was 
canceled, and then soon after that, there was this thing 
about flares, or the lights that were seen in the river. 

“Then I phoned OAC about it, and then just (266) 
about 5:00 somebody came into the office and said that 
the aircraft had crashed on take-off, that there was a 
survivor just coming into the airport.” 


I go to the next page, question 2. 


“Q, Did you, after this accident, participate in the in- 
vestigation of this crash? A. Yes, I was called as a wit- 
ness in the official inquiry. Is that what you mean by 
the ‘investigation’? 

“Q. Did you go to the scene of the crash at any time? 
A. Yes, on the morning in question, as soon as the sur- 
vivor came in, and I spoke to him, and he told me what 
had happened roughly, and the position of the aircraft. 
I went out to the bank, near it, to try and see, but it was 
still dark. 

“J went with the KLM mechanics. And after going to 
one or two places which turned out were best, or the 
nearest to it, we got to a point on the bank, and just 
around about that time, it started to get light. We could 
see vaguely something out in the river. 

“Q. Were you able to see the outline of an airplane on 
the river? A. You could just see part of the tail sticking 
up. 

(267) 


“Q. About what time was that? A. Between 5:30 and 
6:00. 
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“Q, Were you standing on the embankment then? A. 
Yes. 

“Q. I show you Plaintiffs’ Exhibit 5 and ask you to 
indicate the approximate place where you stood?”—that 
is that chart. 


The Court: Will you come to the bench, gentle- 
men, please. 
(At the bench:) 


The Court: I just want to raise the question of 
materiality. How important is this where he stood? 

Mr. Chapman: He will testify now that he could 
see the plane and that he saw these two figures on 
the tail of the plane at 6.30. 

The Court: All right. 

Mr. Junkerman: If he is going to offer this, my 
objection to it is that he had plenty of opportunity 
to use a clean map to just show that position 
which he didn’t do. 

The Court: I am not concerned with the map. 
I am not concerned with where he stood unless 
that should become material. 

I am concerned with the proffer you made to the 
“offect this man saw the two men on the tail of the 
plane, that is all. 

(268) 

Mr. Chapman: He is also going to say, Your 
Honor, that this is the approximate location. He 
is also going to say that this is the approximate 
location of the wreck (indicating), that he was 
standing here (indicating), that he saw the wreck 
and this was the approximate location (indicating). 

The Court: The important point of the proffer 
that you made was that he could see these two 
men on the tail. The men have already been placed 
upon the tail by a survivor. What I am trying to 
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do is keep the case in compass so we won’t get off 
in tangential error. This is not in any sense com- 
pelling of probative value. It doesn’t prove any- 
thing. 

Mr. Chapman: It proves they were there at 6:30. 

The Court: This man says that he got to the 
airport, I think he testified and that immediately 
after 4:35 he went to the bank, he looked out across 
the river and saw the plane, the two men on the 
plane. 

Mr. Chapman: And he tells how far the plane 
was away. 

The Court: You can ask that but I don’t see any 
materiality. 

Mr. Chapman: Where the plane was? 

The Court: We know the plane was on a bank. 

Mr. Chapman: I think that is quite material. 

The Court: There has been testimony that 
Foynes was (269) eight miles away. I don’t con- 
clude that to be material except to show how far 
they had to go for rescue purposes. 

Mr. Chapman: That is true. I have no wit- | 
ness—— es 

The Court: I meant to say I assume it arypears 
here in the record, but what I am going to inveigh 
against both sides is needless detail. 

Mr. Chapman: This is very crucial testimony. 

The Court: Go ahead, but I just want you to 
know my point. 

Mr. Junkerman: If he is going to use the map, 
that is all I am talking about. In the pre-trial 
statement, Your Honor, there is a statement of a 
distance of 7,325 to 7,350 feet from the end of run- 
way 14. This is the position. 

The Court: I don’t know about the end of run- 
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way 14. If the bank is at the end of runway 14, 
the evidence is already in there. 

Mr. Junkerman: So there was no reason for 
this map. 

Mr. Madden: May I say, Your Honor—— 

Mr. Chapman: He is permitting us to go ahead. 

(In open court:) 


Mr. Chapman: This is page 126, question 2. 


“Q. I show you Plaintiffs’ Exhibit 5”—which is now 
Exhibit 15 for a limited purpose—“and ask you to indi- 
cate the approximate place where you stood. A. First of 
all, we went all the way down here, (270) to this point. 
We went down this embankment here, drove down in a 
jeep. 

“We looked around, and thought we saw something, 
but after awhile we realized that it must be further up 
here, so we came back around here, and come back to 
this point, roughly. 

“Q. Will you indicate that point, showing a point on 
the spot labeled ‘embankment,’ at which you have made a 
cross; is that right? A. That is right.” 


Mr. Chapman: I offer this for the additional 
purpose of showing the cross on this embankment. 

The Court: Can you agree that the embank- 
ment is the end of runway 14? 

Mr. Chapman: The extension of runway 14 
would cross over the embankment. Is that right? 

Mr. Junkerman: (Nodded assent]) 

Mr. Chapman: Will you put your initial there, 
please, and this says, “The witness complies.” 


“Q. Is that point approximately in front of runway 14? 
A. Yes. 
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“Q. Would that be a point in the embankment over which 
an airplane would pass, taking off on runway 14? A. Yes. 

“Q, Did this tail that you saw—was that (271) in line 
with runway 14% A. Yes, in a general line. 

“Q. In a general direction? A. Direction. 

“Q. How long did you stay on that embankment, or in 
that area? A. About fifteen minutes, I would say, and 
then I went back to the fire station, which is here. 

“Q, When you were on the embankment, did you no- 
tice whether the water was high or low? A. The tide was 
coming in. 

“Q. It was coming int A. It was coming in. It was 
getting—well, the wreck, you could see that the wreck 
was in the water, the wreckage. 

“Q. Did it get lighter as you stood there? You say 
you were there for fifteen minutes? A. Yes. 

“Q. Could you see the wreckage, the entire wreckage 
after a while? A. Yes. As much of it as was above 
water. 

“Q. How much of it was above water? A. Just a part 
of the rear fuselage, the tail, the fin, and part of the tail 
plane. I think that is about all. 


(272) 


“Q. Did you see any persons in the area of the airplane? 
A. At first it wasn’t bright enough, you could only very 
vaguely see. But I went away, and phoned ATC, and 
told them, and asked them if there was any boat, or any 
way of getting out there. And they told me the launch 
was on its way from Foynes. 

And then I met a Swissair crew, and they had a rubber 
dinghy on board, and we got that, and brought it out 
here, with the hope that we might be able to get out of 
the aircraft. . 
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“Q. You refer to a point immediately in front of the 
embankment? <A. Yes. 

“Q. By the way, with reference to the embankment, how 
close is the water in toward the embankment? A. Well, 
it all depends on the stage of the tide. At that particular 
time, there was approximately a half mile of mud, and 
then there were sort of little streams through it, and then 
there was a channel, and then there was water, and then 
there was another bit of mud, and then there was more 
water with the aircraft. 

“Q. About how far would you estimate the (273) air- 
craft wreckage was from the embankment? A. About a 
mile. 

“Q. Were you satisfied at that time that that was the 
KLM aircraft? A. Certainly. 

“Q. When you returned to the embankment, did you 
then see any people in the area? A. Yes, I saw some of 
the survivors came in pulling a rubber dinghy across the 
mud. And we could see that there appeared to be some- 
body—just dots, of course—two people sitting on the 
tail plane, on the fin. 

“Q. Did you continue to observe those two people on 
the tail plane? A. For the length of time I was there, 
yes. 

“Q. What was the time? Can you approximate that, 
or fix it as nearly as you can? A. I suppose it would be 
about 6:30 at this time. 

“Q. Did you observe what was happening with respect 
to the two people on the tail plane? A. They just seemed 
to be staying there. I would like to just bring this out: 
When we were here, when we got the dinghy there, there 
was also an airport doctor, and I think there was a Pan 
American crew. 


(274) 


“And we discussed the possibility of dragging the raft 
out here (indicating) to the water, and then getting to 
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“Q. Would that be a point in the embankment over which 
an airplane would pass, taking off on runway 14? A. Yes. 

“Q. Did this tail that you saw—was that (271) in line 
with runway 142 A. Yes, in a general line. 

“Q. In a general direction? A. Direction. 

“Q. How long did you stay on that embankment, or in 
that area? A. About fifteen minutes, I would say, and 
then I went back to the fire station, which is here. 

“Q. When you were on the embankment, did you no- 
tice whether the water was high or low? A. The tide was 
coming in. 

“Q. It was coming in? A. It was coming in. It was 
getting—well, the wreck, you could see that the wreck 
was in the water, the wreckage. 

“Q. Did it get lighter as you stood there? You say 
you were there for fifteen minutes? A. Yes. 

“Q. Could you see the wreckage, the entire wreckage 
after a while? A. Yes. As much of it as was above 
water. 

“Q. How much of it was above water? A. Just a part 
of the rear fuselage, the tail, the fin, and part of the tail 
plane. I think that is about all. 


(272) 


“Q, Did you see any persons in the area of the airplane? 
A. At first it wasn’t bright enough, you could only very 
vaguely see. But I went away, and phoned ATC, and 
told them, and asked them if there was any boat, or any 
way of getting out there. And they told me the launch 
was on its way from Foynes. 

And then I met a Swissair crew, and they had a rubber 
dinghy on board, and we got that, and brought it out 
here, with the hope that we might be able to get out of 
the aircraft. . 


177a 
Excerpts from Deposition of Denis Vincent Cousins 


“Q. You refer to a point immediately in front of the 
embankment? A. Yes. 

“Q. By the way, with reference to the embankment, how 
close is the water in toward the embankment? A. Well, 
it all depends on the stage of the tide. At that particular 
time, there was approximately a half mile of mud, and 
then there were sort of little streams through it, and then 
there was a channel, and then there was water, and then 
there was another bit of mud, and then there was more 
water with the aircraft. 

“Q. About how far would you estimate the (273) air- 
craft wreckage was from the embankment? A. About a 
mile. 

“Q. Were you satisfied at that time that that was the 
KLM aircraft? <A. Certainly. 

“Q. When you returned to the embankment, did you 
then see any people in the area? A. Yes, I saw some of 
the survivors came in pulling a rubber dinghy across the 
mud. And we could see that there appeared to be some- 
body—just dots, of course—two people sitting on the 
tail plane, on the fin. 

“Q. Did you continue to observe those two people on 
the tail plane? A. For the length of time I was there, 
yes. 

“Q. What was the time? Can you approximate that, 
or fix it as nearly as you can? A. I suppose it would be 
about 6:30 at this time. 

“Q. Did you observe what was happening with respect 
to the two people on the tail plane? A. They just seemed 
to be staying there. I would like to just bring this out: 
When we were here, when we got the dinghy there, there 
was also an airport doctor, and I think there was a Pan 
American crew. 


(274) 


“And we discussed the possibility of dragging the raft 
out here (indicating) to the water, and then getting to 
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the wreckage. In view of the wind which was from this 
direction, it was considered that—it was blowing from 
the wreckage to where we were—we concluded that it 
was an impossibility. And it was suggested that the 
best thing to do would be to go around through Limerick, 
and approach it from the other side of the Shannon River, 
but, of course, it was realized that that would take a long 
time. 

“Q,. When you last looked, what was the position of the 
two people, with respect to the tail plane? A. They were 
still there, close to it. 

Q. What time was it, about, when you left the scene? 
A. Well, as soon as it was realized we couldn’t do any 
good from there, we—some of the people came in then 
from the wreckage that had come in, and I drove some of 
them up to the airport hospital. 


Turn to page 134, question No. 1. 


“Q, Again referring to Exhibit 5,”—now Exhibit 15— 
“could you indicate on it, if you will, the approximate 
position of the wreckage? A. { think it is marked in 
here, actually. (275) I suppose we can accept that posi- 
tion of the KLM aircraft there. 

“Q. The point where it is marked ‘X’, the position of 
the KLM aircraft? A. Yes, that would seem to be correct. 

“Q. You accept that as being accurate, from your obser- 
vation, do you not? A. Certainly. I couldn’t go against 
it. No reason.” 


Mr. Chapman: Now, I offer this map for all 
purposes, Plaintiffs’ Exhibit No. 15. 

Mr. Junkerman: May I note the same objection 
that I made before? 

The Court: Very well. 


(Plaintiffs’ Exhibit No. 15 previously marked for 
identification was received in evidence.) 
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Mr. Chapman: May I hand it to the jury, if the 
Court please? 

The Court: Yes. 

(Plaintiffs’ Exhibit No. 15 was handed the jury.) 

Mr. Chapman: Go to the bottom of page 140, the 
question beginning on the last line there. 


“Q. Mr. Cousins, could you tell us what Plaintiffs’ Ex- 
hibit 8 for identification is? A. It’s a landing chart for 
Shannon Airport. 


(276) 


“Q. Does that show the airport and surrounding area 
substantially as they were in September 1954? A. I see 
it is dated August 1952, so there might have been changes 
by 1954, but probably in ‘general it represents it as it was.” 


Question 6 on the same page. 


“Q. On the landing chart there is a notation in red ink 
showing ‘Location of PH-LKY’? A. Yes. 

“Q. Is that substantially in accordance with your recol- 
lection of its position? A. Yes, I suppose so. 

“Q. Turning to the other side of this chart, will you 
tell us what that is? A. It’s an instrument approach 
chart for Shannon Airport. 

“Q. Does it substantially represent conditions as they 
existed in September 1954? A. Yes, in general.” 


Mr. Chapman: I offer in evidence Plaintiffs’ Ex- 
hibit 2 for identification. 


(Plaintiffs’ Exhibit No. 2 previously marked for 
identification, was received in evidence.) 


Mr. Chapman: May the jury examine this, Your 
Honor? 
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The Court: Very well. 
(Plaintiffs’ Exhibit 2 was handed the jury.) 


Mr. Junkerman: Have you concluded reading 
from the deposition of Mr. Cousins? 

Mr. Chapman: Yes, I have concluded. Do you 
have anything to read? 

Mr. Junkerman: I certainly do. 

Mr. Chapman: I beg your pardon. 

Mr. Junkerman: If your Honor please, I would 
like to read portions of this deposition which were 
omitted by Mr. Chapman, and all of these questions 
have been asked by plaintiffs’ counsel during the 
taking of the deposition. 


On page 51, question 5. 


“Q, What is your educational background? A. I have 
a Bachelor of Commerce degree from the National Uni- 
versity of Ireland. 

“Q. Would you state your background in the field of 
aviation, please? A. I entered the Irish Air Corps as a 
cadet in 1939, and received my pilot’s wings. I was com- 
missioned the following year. I was occupied with flying 
duties. In 1941 I was transferred to what is now Shannon 
Airport, in the Air Corps. The (278) following year I 
was appointed a control officer for the Civil Flying Boat 
Base at Foynes. After a year of that, I became an opera- 
tions officer for American Export Airlines, which later on 
became American Overseas Airlines. 

“I came to the States in 1947 and got a CAA dispatcher’s 
certificate, and acted as a dispatcher for A. O. A. in London 
Airport and Shannon. 

“Tn 1950, I left that company and came to work with 
Sabena in Shannon, and in 1954 I was appointed chief 
dispatcher at Shannon.” 
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Mr. Junkerman: Will plaintiffs’ counsel concede 
that the CAA referred to there is the Civil Aero- 
nauties Administration of the United States Govern- 
ment. 

Mr. Chapman: Yes. 


“Q. What licenses do you hold? A. I hold the American 
CAA dispatcher’s certificate. 

“Q. What licenses have you held? Have you held any 
air transport or pilot licenses? 

Q. What type of equipment have you flown? A. Single- 
engine fighters, and twin-engine planes called Avro Ansons. 

“Q. Have you flown these aircraft in and out of the 
Shannon Airport? (279) A. Yes. 

“Q. Are you still licensed to fly? A. No, sir. 

“Q. Is that because of lack of use? A. Yes.” 


Then there were a good many pages read in between 
and now I come to page 69, and Mr. Chapman 
concluded with question 3 on that page so I will go 
to question 4 on that page. 


“Q. Just what is ATC? A. Air Traffic Control. It is 
referred to, I think, as oceanic air traffic control and area 
air traffic control, but in actual fact, they are in the same 
room, the same fellows are doing it. It is much the same. 

“Q, Let’s take area traffic control. You are, of course, 
familiar with what that is and its functions; is that right? 
A. Yes. 

“Q. You tell me what that is and its functions? A. They 
are responsible for the safety of aircraft within their area 
of control, and in particular for preventing a conflict of 
traffic; in other words, having two aircraft at the same 
time and same place and at the same altitude. 
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“Q. Where are they based? (280) A. In Shannon. They 
are based in a building which is separated from us—which 
is located from us about three or four hundred yards, 
but is connected by a long corridor. 

“Q. What is the area, generally, within the jurisdiction 
of area control? A. I wouldn’t like to say without refer- 
ence to these things. It is very hard to remember the 
points. But in a very general way, the area surrounding 
Shannon and the east to the Irish Coast or a little beyond 
it. 

“Q. Does it include the Irish Coast west? A. Yes, I 
think so. 

“Q. What is its function? Does it control the aircraft 
that come within that area, physically? A. Yes, issues 
instructions to them, as necessary to separate traffic; gives 
instructions for landing aircraft, departing aircraft. 


“Q. When you used the term ‘safety of aircraft’ did 
you refer to traffic control? A. Yes, principally to traffic 
control.” 


Mr. Chapman: I don’t follow you. 
Mr. Junkerman: If you look at the page, you 
will. 


“Q. Is it the function of the area traffic control to al- 
locate a particular track to the aircraft? (281) A. Yes, 
it is their function to approve the track, or, of course, 
deny it, if they have reason to. But normally, the captain 
and the flight dispatcher decide the track in advance, and 
we file it with ATC. 

“Q. Does the captain discuss the track with you? A. 
Oh, yes. 

“Q. Then you both decide upon the track, is that correct? 
A. That’s correct. 

“Q. Are you familiar with the take-off pattern that was 
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employed at that time by the various types of aircraft at 
Shannon? A. I am not clear what you mean by ‘pattern.’ 

“Q. Let me restate that. Are you familiar with the 
take-off procedures that the aircraft employ? A. No, only 
in a very general way. Procedures are the concern of the 
captain and the operation crew. 

“Q. You mentioned oceanic traffic control. Just what 
is the area that that encompasses? A. That is the area 
over the North Atlantic Ocean, as far west as the 30th 
meridian. There is also, of course, a north and south 
boundary, which (282) would be easy to refer to, but I 
think it is 43 degrees south and 59 north. It is marked 
on most charts. 

“Q. Where is that group based? A. They are based in 
the same office as the area control. 

“Q, Are they different or the same personnel? A. No, 
they are the same personnel. 

“Q. What is the function of that group, the oceanic 
traffic control? A. They are generally the same as those 
of the area control people, except that they are over the 
ocean, and with the difference that they have to cooperate 
and coordinate their clearances with Prestwick, because 
the area I mentioned is a joint oceanic area control, it is 
jointly operated by Shannon and Prestwick. 

Q. Do these two groups, area traffic control and oceanic 
traffic control have any other duty except that of traffic? 
A. Yes. Of course, I am not in a position really to know 
all their duties, but they certainly have—are designated as 
the people responsible for coordinating and initiating 
search and rescue procedures.” 


(283) 
Turning to page 74, question 3. 


“Q. Is it your responsibility to be familiar with the 
functions of area traffic control and oceanic traffic control? 
A. Yes. 
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“Q. Is it also your duty to be familiar with the responsi- 
bilities of these organizations? A. Yes, in a general way. 

“Q. Is there any question in your mind about that, about 
the fact that you are supposed to be familiar with their 
responsibilities? A. Well, I am not supposed to be familiar 
with their detailed duties. Their chief, I know, issues 
instructions which I don’t know about. 

“Q. I mean in a general way. A. In a general way, yes. 

“Q. You know what the scope is? A. I think I made 
that clear. 

“Q. May I put it another way: What the scope of their 
responsibility is—you are familiar with that? <A. Yes. 

“Q. You mentioned before that when search and rescue 
is initiated, then they assist? A. No. 

(284) 

“Q. I’m sorry— A. They take over, they don’t assist. 
We assist. 

“Q. Thank you. Up to the time that they take over 
search and rescue, do they have any responsibility with 
respect to the aircraft, except for traffic purposes? <A. 
Oh, yes. 

“Q. What is that? A. It is their responsibility to see 
that the position reports which the aircraft should send 
are received by them, within a specified margin. 

“Q. What is their responsibility in the event that posi- 
tion reports are not received? A. In practice, I know 
they have direct phone to Ballygireen radio station, and 
they phone the man in charge over there and make in- 
quiries. If the report is not in the process of coming in, 
they ask this man to take whatever necessary steps he 
ean to get the report. 

“Q. Is Ballygireen radio station the only radio station 
in that area? A. It is the only radio station in that 
area dealing with this type of thing. 
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“Q, With aircraft? (285) A. Aircraft.” 


Page 77, one other page, question 4. 


“Q. To go back to your watch or position chart, is that 
a map of the North Atlantic route? A. No. It is a big 
board, ruled, divided, so that total aircraft are divided 
into those which are eastbound and those which are west- 
bound, in the first case. Then we have a system of using 
different colored china graph pencils. 

“Q. Is that like a blackboard? A. Yes.” 


Page 79, question 1. 


“Q. How is this VHF receiver that you have used? A. 
How is it used? Just switched on. 

“Q, What is the purpose of it? A. The purpose is to 
help us, and to some extent shorten the amount of work, 
cut down the amount of work, by hearing the tower, give 
the off time or the on time, and if we catch that, it elim- 
inates the necessity for phoning them, bothering them. 
And also, for incoming aircraft, in particular, it is quite 
useful, because it helps us to check up on where the air- 
craft actually is. When we hear the tower or area control 
giving certain information to the aircraft, we can, even 
though we (286) don’t hear the aircraft’s part of the 
transmission, generally deduce where it is, or what he is 
doing, how long it is likely to be before he comes in. 

“Q. Is that VHF constantly monitored? A. No. 

“Q. What hours is it monitored, and I am referring 
now to the period of September 1954. A. Well, it is just 
switched on and off as required. If there are no aircraft, 
why, of course, it is not put on at all. 

“Q. Let’s take an example. Suppose you know that an 
aircraft is due to depart at a given time—and I am 
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referring to aircraft as to which you have the dispatch- 
ing—what is your procedure with regard to VHF? A. It 
would usually be switched on about the time or shortly 
after the crew left the office, on their way to the aircraft, 
and it would be listened to to get this off time. 

“Q. What is the purpose of your getting the off time? 
A. At that time we had to send a company message to 
all the stations concerned, giving them—informing them 
of the time the aircraft departed, and the estimated time 
of arrival at its next (287) landing place. These com- 
panies want this information as soon as possible, so in 
fact it is usually laid down that it must be sent to them 
within five minutes of departure. 

“Q. What is the reason that this information is required? 
A. Well, they are running an airline, they want to know 
where the airplanes are, and they have to make arrange- 
ments and so on. 

“Q. Is it a part of the business of keeping track of the 
aircraft? A. It is hard to answer that. I suppose, for 
instance, in this case, when the airplane departed Shannon, 
people in New York, where the airplane was ultimately 
going to, their relatives might be phoning KLM and 
asking them what time the plane is going to come in. So 
they want to have that information so they can tell them. 

“Q. That is one reason? A. They want it as early as 
they can. 

“Q. Operations would also like to know when the air- 
plane took off? A. Yes. 

“Q. In general, is it true that both the dispatcher and 
operator of the aircraft use that (288) as a means of 
keeping track of the aircraft? A. Yes, to some extent, 
but at that time the procedure was that ATC would send 
what is called a dep plan, which really means a departure 
flight plan message, and that is really the official message. 
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The message we are sending was just to supplement, and 
perhaps to advise people that ATC would not advise. 

“Q. By what means was that ATC message sent? A. 
They sent it on a message form through the radio station 
at Ballygireen.” 


Question 3 on the same page. 


“Q. Between the time of take-off or dispatching to the 
first position point, did your company have any duties 
with respect to the aircraft? A. We took a number of 
routine actions following a departure. 

“Q. What is that? A. We sent the message which I 
already mentioned. We write it in the log, the various 
times. We have a file for each trip, we mark the times 
on that. We also would put up this information on our 
movement board, and we would mark the estimated times 
on the plotting chart.” 

Then they give the various plotting chart times (289) 
and then there is one question on page 84. Plaintiffs’ 
counsel read one question and answer and I want to read 
the rest of that so I will reread this question, question 5. 

“Q. Were you on duty at the time that this aircraft, 
PH-LKY, came in and was at the airport and took off? 
A. Yes. 

“Q. So you handled the dispatching of that aircraft? 
A. No. 

“Q. Was that someone under your direction? A. Well, 
the position was that Mr. Hanley was the dispatcher in 
charge of the shift. I was there to help, and although I 
was in charge, I am in charge over all of the operation, 
he was still in charge of the shift. I was there really 
helping out, because it was a pretty busy night.” 


Mr. Junkerman: There was a good deal read in 
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between these pages and now I come to page 99, 
question 3. I might say that in the intervening 
pages, the various messages from that exhibit were 
read and interpreted and so here we come to another 
one, question 3. I will go to page 99, question 3. 


“Q, Then did you hear ATC within the space of a 
minute send six separate calls, ‘KLM King Yoke, do you 
read me?’ (290) A. No. 


° ° * 
“Q. I am referring to your office or people there.” 


At that point I interposed, “I am afraid I have 
to object to that. How could he tell what somebody 
else heard? He didn’t hear it himself.” And Mr. 
Wolcott said, “He was present, and this may have 
been reported to him. The witness said, “No, it 
certainly wasn’t,” and the questioning was con- 
tinued by Mr. Wolcott. 


“Q. It was not? A. It wouldn’t be a very unusual 
thing, if it (291) was said, and probably at that particular 
time, very little attention would have been paid to it in 
our office. We would have got the information we wanted. 
We assumed that perhaps there was something wrong 
with ATC receiver or with the aircraft’s transmitter. It 
wouldn’t concern us. 

“Q. In the normal course, in the same fashion as the 
other message, the monitoring, you would have heard 
these calls over your monitor? A. Well, as far as I can 
recollect, the set was switched off, probably by the clerk. 
The clerk would have been waiting to send the message, 
and they often stand near the set, because it is not very 
loud, and there is a lot of noise in the office from the 
teleprinters and aircraft running up outside, and they 
stand near it and get the information, As it happened, 
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there wasn’t any other aircraft for quite some time, so 
they probably switched it off. 

“Q. Do you know when it was switched off? A. Not 
exactly. I would say very soon after. 

“Q. How soon, a few minutes, a half hour? A. Oh, by 
very few I mean within a few minutes, two or three.” 


Then Mr. Chapman read the rest of that page and 
the next (292) pages, and now, coming to page 
107, question 4. Mr. Chapman read one through 
four, but I am going to reread just that one ques- 
tion, question 4. 


“Q. What are the instructions to the aircraft if it loses 
radio contact? A. I don’t know. 

“Q. You have no instructions on that point? A. No. 

“Q. Or no knowledge as to procedures on that point? 
A. I don’t know; I suppose that they would try other 
frequencies—it is hard to say. We don’t know what 
caused it. We would have to know what caused the 
failure. 

“If it was a failure of the transmitting—the radio 
transmitter on board—or was it due to bad radio condi- 
tions, or could it even be failure of the receiver in the 
radio station. 

“Q. What are your instructions, in the event that you 
receive no position report? A. After a specified time 
after a position report is due, it is laid down that the un- 
certainty phase would be declared. 

“This, of course, will primarily be done by ATC. 

“Q. Do you have any duties or responsibilities (293) 
with respect to that? A. Yes, our responsibility is to 
insure that everything possible is being done by ATC, 
and the radio station, to contact the aircraft. We can do 
nothing ourselves.” 
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“Q. Except for those aircraft you mentioned, as far 
as arrivals and departures are concerned, there were 
none until later on that morning; is that right? A. That 
is right. 

“Q. About what time later that morning did the first 
eastbound come in, or the other aircraft that you were 
concerned with? A. There was the one we mentioned at 
4:30. There was another at 4:58. Another at 5:39. And 
another at 5:40. 

“Q. How many men did you have on duty that night, 
and give their names, if you will, please? A. There were 
four, altogether. Mr. Hanley, who was in charge of the 
shift, two dispatch clerks, Mr. Murnane, and Mr. Knuckey, 
and myself.” 


Then page 118, question 3. 
“Q. Getting back to your conversation with Cooke- 


Smith, what did Cooke-Smith tell you that he (294) was 
going to do about the situation?” 


The Court: There were quite a few questions 
and answers about Cooke-Smith. I would like to 
know who he was. Who was Cooke-Smith? 

Mr. Junkerman: Mr. Cooke-Smith was the ATC 


man. 
The Court: All right. 
Mr. Junkerman: Page 118, question. 


“Q. Getting back to your conversation with Cooke- 
Smith, what did Cooke-Smith tell you that he was going 
to do about the situation? A. He told me that they had 
asked all aircraft on the North Atlantic Control to try 
and contact this KLM aircraft, that they had asked all 
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the ground stations—that would be Prestwick, Uxbridge, 
Gander, New York, Santa Maria, Iceland, and Valencia, 
which is a place that deals with shipping, it is a radio 
station for contacting shipping. There is provision for 
them. Their help is enlisted in such cases. They have 
been contacted also. 

“Q. Was this something that he told you he was going 
to do or had already done? A. I would say that most 
of it had already been done. Perhaps the Valencia he 
was going to do. 

“Q. Was he going to do anything else that he (295) 
told you about? <A. Not that I recall. 

“Q. Or had he done anything else besides what you 
have just reported? A. Well, he had declared an un- 
certainty. During this conversation, he—well, I don’t 
know whether he suggested, or I suggested, declaring an 
alert, which is the next phase. 

“Anyway, we both agreed to, he said he would do that. 

“Q, What time had he declared the uncertainty? A. 
I couldn’t say. I don’t think it is something that you 
do in a formal way. It is just your actions. When he 
started trying to get the other aircraft to contact him, 
that was the action to be taken in an uncertainty phase; 
by doing that he did declare the uncertainty. 

“Q. What does that mean, when you declare an un- 
certainty? Just what is it? A. It means you become 
concerned that the aircraft has been out of contact for 
a rather long period. But, of course, you are aware that 
this happens very frequently, for no serious reason. 

“Q. What procedure is referred to when you use the 
term ‘declaring an alert’? (296) A. What procedure? 

“Q. Yes; just what does that encompass? A. It is the 
next stage and more serious, following the uncertainty, 
and following attempts to contact the aircraft, when they 
prove unsuccessful, and it is time to declare the alert.” 
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“Q. Was there any conversation with Cooke-Smith with 
respect to flares? A. There was. 

“Q. Was that in the same conversation that you had 
with him about 4:15 or thereafter? A. No, it was subse- 
quent. About 4:35, maybe. We had the VHF switched 
on again at this time, and I heard—overheard the tower 
asking an aircraft if it would circle in the area that some- 
one thought they had seen lights. 

“T phoned them, and asked what it was all about. And 
he said, ‘I don’t think there is much in it anyway. It 
certainly couldn’t be the KLM aircraft, because OAC saw 
him going out over Kilkee.’ 

“Q. What time was it when you turned the monitor on 
again, after 2:38? A. May I refer to that log for a min- 


ute? Another aircraft departed or arrived—I forgot 
which. (297) The KLM aircraft departed at four and 
the monitor was switched on at that time, and left on, 
since there was another aircraft coming in about 4:30. 

“Q. When was the alert declared? A. I couldn’t give 
you the exact time. ATC, as the people who declared it, 
I suppose could.” 


Wednesday, November 18, 1959 


(306) 
e ° e 
Mr. Chapman: I would like to call Mr. Bostick 
as a witness, Your Honor. 


Thereupon 
Epwarp M. Bostick 


was called as a witness by the plaintiffs and, being first 
duly sworn, was examined and testified as follows: 


Direct examination by Mr. Chapman: 


Q. Will you state your name, please? A. Edward Mc- 
Kinney Bostick. 

Q. Where do you reside? A. Mount Vernon, Virginia. 

Q. What is your occupation? A. I am Executive Vice 
President and General Manager of Melpar, Incorporated. 

Q. What is the Melpar Corporation? A. It is an elec- 
tronics firm engaged primarily in military electronics. 

Q. Is it connected with any other corporation? A. It 
is a subsidiary of the Westinghcuse Airbrake Company. 

Q. How long have you been with the Melpar Corpora- 
tion? A. Since 1947. 

Q. In fact, were you one of the organizers of that (307) 
company? A. I was. 

Q. Did you know Mr. Tuller? A. Yes, I did. 

Q. How long have you known him? A. Since early in 
1947. 

o/s Q. Was Mr. Tuller connected in any way with your 

organization? A. He was. 

Q. How? A First he was an engineer—could I refer 
to notes—— 


- 
| 
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Q. Please do. A. —that I had my secretary make up. 

He came with Melpar in 7-14-47 as a project engineer. 

Q. Where did he come from? Did you know that? A. I 
have forgotten. As I recall, it was Raytheon. I am not 
certain of that. 

Q. All right. Proceed. A. He was a project engineer 
until 8-15-49; and on 8-15-49, he became Chief Engineer. 

On 9-24-51— 


By the Court: 


Q. Was he then a project engineer? (308) A. No, sir; 
chief engineer. 

Q. Well, what sort of engineer was he? A. Well, chief 
engineer would be the engineer in charge of all the project 
engineers and anyone in the engineering group. 

Q. Well, he was Chief Project Engineer, then? A. No, 
sir, Your Honor—if I may explain it. 

Q. Well, to my lay knowledge, engineers are engineers. 
There are chemical engineers and electrical engineers. 
A. Well, that is right. 

A project engineer—well, we had at that time three or 
four project engineers. We probably have 40 or 50 now, 
but the Chief Engineer would have all engineering activi- 
ties of the Company under him. 

Q. Did you know specifically what his branch of engi- 
neering was—a chemical engineer, civil engineer, electrical 
engineer, or what? A. Your Honor, I am a lawyer and not 
an engineer, so engineers are somewhat engineers to me, 
but he had his Doctor’s degree. Exactly what he spe- 
cialized in generally, I don’t know, but he was an outstand- 
ing authority in what is known as the conversation of band 
width. 


By Mr. Chapman: 


Q. Is that electronics? A. Well, in the field of elec- 
tronics; yes. 
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(309) 


Q. You say he had a doctorate? A. That is correct. 

Q. That is from what institution? A. Massachusetts 
Institute of Technology. 

Q. Go ahead with his history with Melpar. A. On 
9-24-51, he became Director of Engineering, which was 
primarily a title change. 

On 5-1-52, when the Vice President who had been Vice 
President in Charge of Engineering, left, Tuller became 
Vice President in Charge of Engineering, and so remained 
until his death. 

Q. Now could you tell us as these changes in status oc- 
curred, what changes occurred in his annual remuneration? 
A. Well, briefly, from 7-14-47 to 7-1-48 he was project 
Engineer, and he advanced from $7,500 to $8,500. 

On 8-15-49, as Chief Engineer he received $10,000 and 
advanced to $14,000. 


Mr. Junkerman: Excuse me, Your Honor. Is he 
reading from any company reports? 

The Witness: Iam not. I am reading from infor- 
mation obtained through my secretary from com- 
pany records. 

Mr. Junkerman: Your Honor, that is hearsay. 
They are not company records. 

The Court: You do not make a great point of 
that, do you? 

(310) 
Mr. Junkerman: No, sir. 


By the Court: 


Q. These are from company records, taken by your 
secretary; is that right? A. They are, sir. 
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Q. Well, of course, as a lawyer, you know this is not 
the technical way of presenting it in the form of evidence. 
I guess you know that? A. Yes, sir, I understand that. 


By Mr. Chapman: 


Q. All right; proceed. A. He went to $14,000 as Chief 
Engineer by 4-16-51. On 9-24-51, as Director of Engineer- 
ing, he received $16,000. 

‘As Vice President in charge of Engineering, to which 
he was promoted 5-1-52, he received $17,500. 

At the time of his death, he received $23,000. 

Q. Now, that was his base salary at the time of his 
death? A. That is correct. 

Q. And what was his total remuncration including this 
salary and bonuses for 1953? 


Mr. Junkerman: Now, I object to the question as 
leading, Your Honor. 


By Mr. Chapman: 


Q. All right. Was he paid—I will withdraw the ques- 
tion. (311) Did he receive anything beyond his base pay? 
A. He did. 

Q. How much was that? A. You are asking specifically 
for ’53? 

Q. 1953. A. Well, he received $3,450 bonus. 

Q. So that was, including his base pay— <A. $26,866.68. 


By the Court: 


Q. Now, you say he received $23,000 and he received 
$3,450. That is $26,450, isn’t it? A. Your Honor, one 
question that wasn’t brought out here, he received in lieu 
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of a month’s vacation, which was the practice at that time, 
the amount of $1,916.67. 

That would mean a base salary of $21,500, in lieu of 
vacation pay, $1,916,67, and a bonus of $3,450; or a total 
of $26,866.68. 

Q. I don’t get it that way. $23,000 was the base salary? 
A. The figures I have here are $21,500 as the base salary, 
and one cent, actually. 

Q. Oh. Then when you said that he was receiving on 
5-1-52, $17,500—did you say that? A. 5-1-52; yes. 

Q. Then he went to $23,000 at the time of his death? 
(312) A. He went to $21,924.52. 

Q. What was he receiving at the time of his death as 
base salary, $23,000? A. $23,000. 

Q. And he received a bonus of $3,450? A. In ’53; that 
is correct. 

Q. That is $26,450. Then he received $1,960 in lieu of 
vacation, and that makes $28,366, when I went to school. 


Mr. Junkerman: He has already figured that it. 

Wasn’t it $21,400 in 1953 as base salary? 

The Witness: No; $21,500, I have here. 

The Court: Where did I get the $23,000 figure? 

Will you go back to that, Mr. Reporter, please? 

(Thereupon the testimony was read by the re- 
porter as requested.) 

The Court: The witness said his base salary was 
$23,000 at the time of his death, and then he received 
a bonus of $3,450. According to my calculation that 
makes it $26,450. 

The Witness: Your Honor, I think what is cross- 
ing these figures up is that some of the salary 
changes are made during the year, which means 
that he would have one base part of the year and 
another base at another part of the year, and I 
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haven’t looked at these figures before I (313) came 
in here. 


By the Court: 


Q. Well, can you say what was his salary at the time 
of his death? A. My answer was $23,000. 


The Court: All right. We will go on from there. 


By Mr. Chapman: 


Q. Now, you have given us, except with respect to 1953, 
where you added the bonus, you have given us the base 
salary that he was receiving. 

Now, was there a regular practice in the company for 
paying bonuses in addition to base salary? A. At that 


time, there was. 


Mr. Junkerman: I object to that, Your Honor, 
and move to strike the answer. 

The Court: Well, I will allow the witness’s origi- 
nal answer, that his base salary was $23,000 and he 
received a bonus of $3,450 to stand. 

Mr. Junkerman: Did he say he received it in 54 
or 753? 

The Court: I understood him to say that at the 
time of his death he received $23,000 plus a bonus 
of $3,450. 

Do your records indicate that? 

The Witness: Dr. Tuller was killed in October, 
wasn’t he? 

(314) 

Mr. Chapman: 1954. 

The Witness: He would not have received a 
bonus as such in the year in which he was killed. 
In ’53—— 
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The Court: Well, now, I don’t think you quite 
have the facts. First of all, the death was in Sep- 
tember, 1953. 

The Witness: September? I beg your pardon. 


By Mr. Chapman: 


Q. Now, he didn’t receive a bonus in 53? A. He did. 

Q. And you gave us that amount as $3,450; is that 
correct? A. Yes; that is correct. 

Q. Did he receive a bonus in 1952? A. He did. 

Q. How much? A. 4,200. 

Q. Did he receive a bonus in 1951? A. As I recall, as 
shown here, we paid no bonus in 1951. 


The Court: Then your answer to that is “No”? 
The Witness: No. 


By Mr. Chapman: 


Q. Did he receive a bonus in 1950? <A. Yes, he did. 
(315) 


Q. How much? A. $2,500. 

Q. Did he receive a bonus in 1949? A. He did. 

Q. How much? A. $750. 

Q. Did he receive a bonus in 1948? A. He did. 

Q. How much? A. $1,500. 

Q. All right. 

Now, did Mr. Tuller work under your supervision, gen- 
erally speaking? A. Well, eventually he did. As project 
engineer, he did not. 

Q. Did you have occasion to observe his working prac- 
tices and habits? A. I did. 

Q. Will you describe them, please? A. Mr. Counsel, I 
am not quite sure what you mean by working habits. 
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Q. Well, was he a diligent worker? Did he apply him- 
self to his business? A. He was an exceptionally able, 
diligent man. 

Q. Did you know Mr. Tuller socially? and personally? 
(316) A. I did; very well. 

Q. Did you ever visit in his home? A. I did. 

Q. Now, did you gain any conception of —— 


Mr. Junkerman: I object to this. 
The Court: The objection is sustained; imma- 
terial. 


By Mr. Chapman: 


Q. Will you give us some idea of the size of Melpar, 
dollar-wise? 


Mr. Junkerman: I object, Your Honor. 

The Court: It is not material. 

Mr. Chapman: Your Honor, I think it may be. 

The Court: I will exclude it. 

Mr. Chapman: In the future. 

The Court: I will exclude it. 

He testified that Melpar was a subsidiary of 
Westinghouse. That ought to cover it. 

Mr. Chapman: That ought to cover it, yes. 

Your Honor knows about Westinghouse, and I 
guess the jury does too. 

The Court: Well, I don’t know whether I do or 
not. 


By Mr. Chapman: 


Q. And what were Mr. Tuller’s prospects in this busi- 
ness? 
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(317) 

Mr. Junkerman: Objected to, if Your Honor 
please. That would appear to be guesswork. 

The Court: That is completely guesswork on the 
part of this witness and would open up a lot tan- 
gential matters that are not material and probative 
of any of the issues we are concerned with here. 

Mr. Chapman: Your Honor, may we approach 
the bench on this? Because I think it is a ques- 
tion—— 

The Court: Not on this. I will exclude it. 


By Mr. Chapman: 


Q. Did your company have a retirement policy or plan 
for employees? 


Mr. Junkerman: Objected to, if Your Honor 
please. 

The Court: He may answer. 

The Witness: It does. 

Mr. Chapman: I beg your pardon? Did you sus- 
tain the objection? 

The Court: No, I did not. It said he may answer. 

The Witness: And I answered. I said: It does. 


By Mr. Chapman: 


Q. How was that provided and set up and what was the 
approximate amount? 


Mr. Junkerman: I object. 

The Court: Now, I will sustain the objection to 
that because there is no indication that Mr. Tuller 
was going (318) to retire in the immediate future. 
That is remote. 
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Q. What was the retirement age, generally speaking, 
under that plan? 


Mr. Junkerman: Objected to, Your Honor. 
The Court: He may answer. 
The Witness: 65. 


By Mr. Chapman: 


Q. Was that compulsory retirement or optional retire- 
ment? 


The Court: I will exclude any further reference 
to retirement because obviously there is no question 
of retirement in this case. 

Mr. Chapman: Well, he would ultimately reach 
65, Your Honor, if he lived. 

The Court: Well, that is another phase of the 
matter that we might be concerned with, but we are 
not concerned with his retirement. 


By Mr. Chapman: 


Q. Are you familiar with, generally speaking, with Mr. 
Tuller’s reputation in the industry? 


Mr. Junkerman: Objected to as immaterial, Your 
Honor. 
The Court: He may answer. 
The Witness: I was. 
(319) 


By Mr. Chapman: 


Q. Will you state what that was? 
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Mr. Junkerman: Objected to, Your Honor. 

The Court: He may answer. 

The Witness: Dr. Tuller had a very fine reputa- 
tion as a scientist and as a directing engineer in the 
industry. 

Mr. Chapman: All right. That is all. 

Your witness. 

Mr. Junkerman: I have no questions. 

The Court: Step down. Thank you, sir. 

(Thereupon the witness was excused.) 


Thereupon 
Epwarp Roy Parrirr 


was called as a witness by the plaintiffs and, having been 
first duly sworn, was examined and testified as follows: 


Direct examination by Mr. Chapman: 


Q. State your full name, please. A. Edward Roy 
Parfitt. 

Q. Where do you reside, sir? A. In Haamstader, 
Holland. 

Q. By whom are you employed? A. By KLM. 

Q. In what capacity? A. As Captain of aircraft. 

Q. How long have you been so employed? A. Approxi- 
mately nine years. 

Q. Were you a member of the flight crew on PH-LKY on 
September 5th, 1954, out of Shannon? A. I was. 

Q. What position did you have in that crew, sir? A. 
I was co-pilot. 

Q. Will you speak up a little more loudly so we can 
all hear you? 
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The Court: Now, just a moment, sir. We can 
make (323) this apparatus a little louder from the 
standpoint of volume. 


By Mr. Chapman: 


Q. Who was the pilot? A. The captain was Captain 
Viruly. 

Q. What is his full name? A. I don’t know. 

Q. Had you ever flown with Captain Viruly before? 
A. No. 

Q. Have you ever flown with him since? <A. No, sir. 

Q. Do you know where he is now? A. No. 

Q. You haven’t the slightest idea where he is? 


Mr. Junkerman: I object, if Your Honor please. 
The Court: He said he doesn’t know where he is. 


By Mr. Chapman: 


Q. Do you know whether or not he is employed by 
KLM now? A. He has left KLM. 
Q. When? 


Mr. Junkerman: Objected to as immaterial, if 
Your Honor please. 

Mr. Chapman: I may want to call him as a 
witness, if it please the Court. 

Mr. Junkerman: Let him do it. I have no objec- 
tion. 


The Court: Well, now, gentlemen, I have been 
extremely patient with both sides, and I am going 
to ask that this lawsuit proceed in the usual 
fashion. Now, you are both, as I said before, old 
China hands, and you know the rules, and let us 
conform to them. 
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Mr. Chapman: I think I have a question there. 
I don’t know whether Your Honor ruled on the 
objection. 

The Court: I think it is immaterial. I will 
sustain the objection. 


By Mr. Chapman: 


Q. How long had you been a pilot or co-pilot with 
KLM prior to September 5th, 1954? A. About five 
years. 

Q. Had you been through the training courses that 
KLM gave for pilots and co-pilots? A. I had. 

Q. You are quite familiar with those? A. Familiar 
with what? 

Q. With the training programs? A. Yes. 

Q. Did that include ditching procedure or evacuation 


after ditching? A. We had instruction in ditching and 
various emergencies. 
Q. Did it include training with reference to the 
(325) handling of these life rafts or dinghies? A. It did. 
Q. Will you describe the training you had with the 
life rafts or dinghies? 


Mr. Junkerman: I object to this, if Your Honor 
please. It is immaterial at this point. 

The Court: He may answer. 

The Witness: The training consisted of class- 
room instruction, and then further training in the 
swimming pool with a dinghy, which was then 
inflated and placed in the water, and that each 
pilot on the course was expected to familiarize 
himself with the techniques of boarding the dinghy, 
and turn it the right way up if it should inflate 
upside down, and in paddling the dinghy. 
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Q. You say paddling the dinghy? A. That is correct. 

Q. How big was the swimming pool? A. I don’t recall 
exactly. 

Q. Well, give us an approximate idea. Was it as long 
as this courtroom and wide? A. About the length of 
this courtroom; not quite so wide. 

Q. How large are these dinghies when inflated? What 
is the approximate diameter of them? (326) A. About 
ten feet. 

Q. Now, did you use the paddles in this pool? A.I 
did. 

Q. And what did you find when you used the paddles 
with respect to your ability to get the dinghy around 
with the paddles? A. It was very difficult to control 
direction. 

Q. Even in a swimming pool; is that right? A. In 
a swimming pool. 

Q. Was this swimming pool indoors? A. Indoors. 

Q. There was no wind or anything in there? A. No. 

Q. But yet it was difficult to get it from one side of 
the pool to the other with the paddles; is that right? 
A. It was difficult to steer it accurately. It could be 
paddled from one side to another on a rather erratic 
course. 

Q. How many such drills did you have before Septem- 
ber 5th, 19542 A. I don’t recall exactly. 

Q. Was it more than one? Wet drill, I am talking 
about now. A. I think only one. 

Q. How long before September 5, 1954 was that wet 
drill? (327) A. I have no idea. 

Q. Well, was it soon after you went with KLM or 
some time after you started to work for KLM? A. 
Some time after I started working for KLM. 
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Q. Now, did your training include, as training and 
instructions, include the evacuation of passengers after 
a plane is down in the water? A. We had instructions 
on that. 

Q. What, generally speaking, what instructions were 
you given regarding that? A. They were very general 
instructions. Mainly stressing the importance of suppress- 
ing any possible panic, and the importance of maintaining 
separate groups, or certain groups of passengers via 
separate exits to the appropriate dinghies. 

Q. Was this done on an actual plane itself or just in 
a classroom? A. In a classroom. 

Q. You did not go to a plane and evacuate through 
various exits on the plane for that purpose? A. No. 

Q. Did you? A. No. 

Q. Now, did you have any manual that covered your 
evacuation procedure? (328) A. There was a section in 
one of the operating manuals which covered the pro- 
cedure. 

Q. And that shows the duties of each crew member in 
connection with the evacuation of passengers; is that 
right? A. That is right. 


Mr. Chapman: Now, may I have that Lockheed 
instruction? I forget whether it is Exhibit 3. It 
was in the D. I. group. 


By Mr. Chapman: 


Q. I show you Plaintiff’s Exhibit 3 for identification, 
and I call your attention to pages around 160 to 162, 
and I will ask you if that is the part that you referred to? 


The Court: I think the witness ought to see the 
exhibit. 
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Mr. Chapman: I am giving it to him, Your 
Honor. 

I am finding the page for him. 

The Court: All right. 

The Witness: No; that is not the instruction 
I referred to. 


By Mr. Chapman: 


Q. Well, will you point to that? Will you find the 
instructions for me that you did refer to? A. This is a 
Lockheed manual and the instruction I referred to was 
a KLM instruction. 

Q. Oh. 


(329) 


Well, have you got the KLM operation manual? I 
think it has been marked as one of the exhibits here. 
It is the KLM operation manual. 


Mr. Junkerman: I understand that there are 
three volumes here. 

Mr. Chapman: Are you talking about the route 
Manual? 

Mr. Junkerman: I don’t know what you are ask- 
ing for. This is one that has been marked in the 
discovery and inspection, Volume 1, and Plain- 
tiffs’ Exhibit 11 for identification, I believe, here; 
is that correct? 

Now, is this the one you want? 

Mr. Chapman: Yes. 


By Mr. Chapman: 


Q. The manual you have before you, Mr. Parfitt, which 
is Plaintiffs’ Exhibit 3 for identification, is that the 
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manual that you used in connection with your operation 
of KLM planes, Super-Constellations? A. It was not 
a manual which we normally use. 

Q. Well, did you have that available for instruction? 
A. I think it was normally on board. 

Q. On board the aeroplane; is that right? A. But we 
didn’t normally use it. 

Q. But it was available on board your aeroplane? <A. I 
am not sure. I think so. 


(330) 
Q. It should have been, shouldn’t it? 


Mr. Junkerman: I object, Your Honor. 
The Court: That is argumentative. 


By Mr. Chapman: 


Q. No. Weren’t you required to carry that manual on 
these aeroplanes, sir? 


Mr. Junkerman: Objected to, if Your Honor 
please. 

Mr. Chapman: That is not argumentative. 

The Court: He may answer. 

The Witness: I don’t remember if we were 
required to carry this manual. I no longer—— 

The Court: Now, you have answered the ques- 
tion. 


By Mr. Chapman: 


Q. Now, I show you Plaintiffs’ Exhibit No. 11 for 
identification and ask you if this is the manual to which 
you referred earlier as containing the evacuation procedure 
recommended? A. No, that is not the volume I referred 
to either. This is also Lockheed’s. 
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The Court: That is not the volume you re- 
ferred to. 
The Witness: I am sorry, Your Honor. 


By Mr. Chapman: 


Q. Then, it must be the route manual. We will come 
to that. 


Mr. Junkerman: Your Honor, I am going to 
object to (331) comments by counsel. 

Mr. Chapman: Well, I have to grope my way 
with this witness, Your Honor. 

The Court: I am going to clamp the lid on 
this business. Now, I want you to understand it. 
I have been extremely patient all along, but it is 
all over now. 

Mr. Chapman: May I have the route manual? 
It is possibly Exhibit 3, 4, or 5. 

Mr. Junkerman: There are three volumes. 

Mr. Chapman: May these be marked for iden- 
tification, Volumes 1, 2 and 3, as Plaintiffs’ Ex- 
hibits 17, 17a, and 17b? 


(The documents were marked Plaintiffs’ Ex- 
hibits 17, 17a and 17b, for identification, respec- 
tively.) 


By Mr. Chapman: 


Q. Mr. Parfitt, I show you Plaintiffs’ Exhibits 17-a-b 
and e for identification. Now, are those the manuals 
that contain your instructions for evacuation of passen- 
gers? <A. Yes. 


The Court: Well, now, for the purpose of the 
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record, the witness is identifying what volume, sir, 
17, 17a, or b? 

Mr. Chapman: 17-a, 

The Witness: 17-a. 

The Court: All right. Thank you. Take the 
others down. Now, that is the volume you re- 
ferred to as the KLM manual; is that correct? 

(332) 
The Witness: Yes, Your Honor. 


By Mr. Chapman: 


Q. Now, have you turned to that page? A. Yes. 

Q. What page number is it? Where does it start? 
A. It starts at page zero 8, stroke 4, stroke 1. 

Q. How far does it continue? 


The Court: I am sorry. I did not get the 
page. 

The Witness: Zero 8, stroke 4, stroke 1, and 
it continues to zero 8, stroke 4 point 6 point 1 point 1, 


By Mr. Chapman: 


Q. Now, these pages that you have referred to are 
headed, Ditching; is that right? A. That is correct. 

Q. And then the pages deal with duties, which follows 
there, giving instructions with respect to the duties of 
various crew members? A. That is right. 

Q. Now, when you speak of ditching, the term that 
we have just used, could you clarify that for us? What 
is ditching, and when is it usually encountered? A. Ditch- 
ing refers to a planned emergency landing on water. 

Q. Does ditching also include an involuntary landing 
on water? (333) A. Not strictly speaking. 

Q. Now, what instructions do you have—— 
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The Court: That is not the volume you re- 
ferred to. 
The Witness: I am sorry, Your Honor. 


By Mr. Chapman: 


Q. Then, it must be the route manual. We will come 
to that. 


Mr. Junkerman: Your Honor, I am going to 
object to (331) comments by counsel. 

Mr. Chapman: Well, I have to grope my way 
with this witness, Your Honor. 

The Court: I am going to clamp the lid on 
this business. Now, I want you to understand it. 
I have been extremely patient all along, but it is 
all over now. 

Mr. Chapman: May I have the route manual? 
It is possibly Exhibit 3, 4, or 5. 

Mr. Junkerman: There are three volumes. 

Mr. Chapman: May these be marked for iden- 
tification, Volumes 1, 2 and 3, as Plaintiffs’ Ex- 
hibits 17, 17a, and 17b? 


(The documents were marked Plaintiffs’ Ex- 
hibits 17, 17a and 17b, for identification, respec- 
tively.) 


By Mr. Chapman: 


Q. Mr. Parfitt, I show you Plaintiffs’ Exhibits 17-a-b 
and ¢ for identification. Now, are those the manuals 
that contain your instructions for evacuation of passen- 
gers? A. Yes. 


The Court: Well, now, for the purpose of the 


211la 


Edward Roy Parfitt—for Plaintiffs—Direct 


record, the witness is identifying what volume, sir, 
17, 17a, or b? 

Mr. Chapman: 17-a, 

The Witness: 17-a. 

The Court: All right. Thank you. Take the 
others down. Now, that is the volume you re- 
ferred to as the KLM manual; is that correct? 

(332) 
The Witness: Yes, Your Honor. 


By Mr. Chapman: 


Q. Now, have you turned to that page? A. Yes. 

Q. What page number is it? Where does it start? 
A. It starts at page zero 8, stroke 4, stroke 1. 

Q. How far does it continue? 


The Court: I am sorry. I did not get the 
page. 

The Witness: Zero 8, stroke 4, stroke 1, and 
it continues to zero 8, stroke 4 point 6 point 1 point 1. 


By Mr. Chapman: 


Q. Now, these pages that you have referred to are 
headed, Ditching; is that right? A. That is correct. 

Q. And then the pages deal with duties, which follows 
there, giving instructions with respect to the duties of 
various crew members? A. That is right. 

Q. Now, when you speak of ditching, the term that 
we have just used, could you clarify that for us? What 
is ditching, and when is it usually encountered? A. Ditch- 
ing refers to a planned emergency landing on water. 

Q. Does ditching also include an involuntary landing 
on water? (333) A. Not strictly speaking. 

Q. Now, what instructions do you have—— 
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The Court: Now, please. Not strictly speaking. 
I assume you make a distinction. What is the 
distinction when you use the adverb “strictly”? 

You said ditching refers to a planned emergency 
landing on water. 

The Witness: Ditching infers a controlled ma- 
neuver, and an unplanned, involuntary contact 
with the water is more uncontrolled and is more in 
the nature of a crash. 

That is the best way I can differentiate. 


By the Court: 


Q. Well, do you call that ditching? A. I would not 
call that ditching, Your Honor. 


By Mr. Chapman: 
Q. But your answer is still, not strictly speaking? 


Mr. Junkerman: I object to that, Your Honor. 

Mr. Chapman: That is what he said. 

Mr. Junkerman: I object to the characteriza- 
tion. 

The Court: Now, you object. I will sustain 
the objection. 


By Mr. Chapman: 


Q. Now, Mr. Parfitt, what instructions in your train- 
ing did you have in case of an involuntary landing on 
water? A.I don’t recall any specific instructions with 
regard (334) to involuntary landing on water. 

Q. Do you recall testifying in my office some years 
ago in this case on deposition? Do you? A. I do. 

Q. Do you remember my asking you this—— 
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The Court: Now, give me the page, please. 

Mr. Chapman: I am going to ask him. At 
page 299, Your Honor, of Mr. Parfitt’s deposition. 

The Court: All right. 

Mr. Chapman: Question No. 3. 

Mr. Junkerman: Just a minute, please. 

All right, go ahead. 

Mr. Chapman: Are you ready? 

Mr. Junkerman: Go ahead. 


By Mr. Chapman: 


Q. Do you remember my asking you this question and 
your giving this answer: 


“Q. What instructions do you have in case of an 
involuntary landing on water? A. The only thing one 
can do in case of an involuntary landing on water is to 
try to carry out as many of the instructions for a 
planned landing on water as are possible. Some of these 
instructions require foreknowledge and a certain amount 
of time to organize the ditching.” 


(335) 
Did you give that answer to that question, sir? 
Mr. Junkerman: Excuse me, Your Honor. May 
I object to this question on the ground that it is 
not inconsistent with anything the witness said? 
The Court: He may answer. 
The Witness: Yes, sir. I remember giving that 
answer. 


By Mr. Chapman: 


Q. Now, do you stick to it now? Is that your answer 
today? 


Mr. Junkerman: I object to the form of the 
question. 
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The Court: That was his answer then. I think 
if you desire in the circumstances to go forward, 
Mr. Chapman, you should go forward in the normal 
fashion. 


By Mr. Chapman: 


Q. Well, then, as a matter of fact, in an involuntary 
landing, you were instructed to carry out the duties in 
connection with a planned ditching, as are possible; is 
that right? 


Mr. Junkerman: I object to the question, Your 
Honor, upon the ground that—— 

The Court: He may answer. 

Your answer, sir, says, and I refer to your 
deposition: The only thing one can do in case of 
an involuntary landing on water is to try to carry 
out as many of the in- (336) structions for a 
planned landing on water as are possible. 

You may answer the question. 

You refer to a ditching as a planned landing on 
water. You have instructions with reference to 
that. 

In your answer here you say that your obliga- 
tion is to carry out as many of the instructions for 
a planned landing on water as are possible. 

Is that correct? 

The Witness: That is correct, Your Honor. 

Mr. Chapman: All right. 

The Witness: May I add something, Your 
Honor? 

The Court: Yes. 

The Witness: But I don’t recall any instruction 
to that effect. 
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The Court: Well, of course, that is the word 
you used in your answer, instruction. 

I think the witness ought to be shown the an- 
swer, hoc verba. He should be shown the question 
and the answer in the exhibit. 

Mr. Junkerman: May I respectfully say, I think 
you have misinterpreted his answer there. 

The Court: Well, now, let me read it. 

The answer is: The only thing one can do in 
case of an involuntary landing on water is to try 
to carry out as many of the instructions for a 
planned landing on water as are (337) possible. 

Mr. Junkerman: That was his opinion at the 
time. He didn’t say anybody gave him such in- 
structions. 

The Court: I am not getting into the matter of 
opinion, I am only getting to the matter of his 
answer. That was the answer he gave. 

Mr. Chapman: The question, I would like to 
point out to Your Honor, asked for what instruc- 
tions, and he was responding to that question. 

The Court: Now, do not let us get into the busi- 
ness of semantics. We have gone far enough. 

Mr. Chapman: May I have a few moments to 
look over the instructions, Your Honor? 


Mr. Chapman: Now, Your Honor, I would like 
to have marked in evidence this page, 08, dash 4, 
point 2, point 3 (338) of Plaintiffs’ exhibit 17a for 
identification. 

That is one of the pages included in the group 
of pages that Mr. Parfitt identified. 

Mr. Junkerman: May I see that, please? 

The Court: You object, do you? 

Mr. Junkerman: Yes, I do. 
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The Court: Well, now, on the record, I think 
before I make any ruling whatsoever on it, it 
should be identified by the witness as coming within 
the ambit of his testimony. 

Mr. Junkerman: I have a different reason. 

The Court: I want to get the record straight 
first. 

I think it should be called to the attention of 
the witness, first of all, as to whether or not he is 
familiar with it. 

Mr. Chapman: Well, he has already said that. 

The Court: No, he has said he is familiar with 
them all in general. You are offering this spe- 
cifically. 


By Mr. Chapman: 


Q. Are you familiar with page 08, dash 4, point 2, 
point 3? A. No, I am no longer familiar with it. 

Q. You are no longer familiar with it? A. That is 
right. 

Q. Were you familiar with it in 1954? (339) A. I was. 

Q. You were? A. Yes. 


The Court: Now, may I see it, please? 

Very well. 

Mr. Junkerman: Would the Court hear my ob- 
jection? 

The Court: Come to the bench. 

(Thereupon counsel approached the bench and 
the following occurred:) 


Mr. Junkerman: My objection is very simple, 
Your Honor. The particular page is part of a 
planned ditching, part of a planned ditching, and 
the part, ditching, also refers to duties of wireless 
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operators in a planned ditching, and I submit it 
is immaterial and irrelevant. 

The Court: Let me see that again. 

Mr. Junkerman: You see two pages ahead will 
show it is all related to planned ditching. 

The Court: I understand that, but I want to 
know where is this reference to wireless operators. 

Mr. Junkerman: It is the page he showed me 
today. 

Mr. Chapman: That has duties of the wireless 
operator. He is one member of the crew. 

The Court: You are referring to before ditch- 
ing, as for 5 dinghy version. That is over here? 
Dinghy No. 5? 

That is ambiguous. Does it go to there? 


Mr. Chapman: No, here is the part, after ditch- 
ing. 

The Court: It says before ditching, as to 5 
dinghy. 

That is what he pointed out to me, as 5 dinghy 
version. 

Mr. Chapman: I intended to point out, after 
ditching. 

The Court: Maybe you did, but I understood 
you to point out 5. 

This refers to ditching, and the witness testified 
that with reference to an emergency landing on 
water, the same instructions. 

Mr. Junkerman: No, he didn’t, your Honor. That 
is why I object to it. He did not say anything 
about receiving instructions. 

The Court: He said at page 299 of his deposi- 
tion, to the question: What instructions do you 
have in case of an involuntary landing on water? 
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The Answer: The only thing one can do in case 
of an involuntary landing on water is to try to 
carry out as many of the instructions for a planned 
landing on water as are possible. 

Mr. Junkerman: That is right. 

The Court: It goes in. 

Mr. Junkerman: I respectfully except to Your 
Honor’s ruling. 

(341) 

The Court: All right. 

(Thereupon counsel resumed their places in the 
courtroom and the following occurred.) 

Mr. Chapman: I am offering page 08, dash 4, 
point 2, point 3, of Plaintiffs’ Exhibit 17a for iden- 
tification in evidence. That will be the exhibit next 
in order in evidence. 

I would like to read instructions under wireless 
operator. I am reading—do you have a copy of 
this? 

The Court: Well, you better come forward, Mr. 
Junkerman. 

Mr. Junkerman: That is all right; I asume he 
will read it correctly, Your Honor. 

Mr. Chapman: Thank you. 

I am reading the heading, after ditching. This 
is Duties of Wireless Operator after Ditching: 


Ready to give assistance to Captain and first 
Flight Engineer in evacuating aeroplane; check 
that dinghy release handle has been pulled; collect 
axe and proceed immediately to cabin, ready to as- 
sist in opening jammed exit, and so forth; collect 
emergency radio and evacuate into dinghy No. 4. 
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Q. Now, Mr. Parfitt, do these pages that you have 
identified also cover duties of Captain, co-Pilot, and other 
members of the flight crew? (342) A. They do. 

Q. And those are contained on the pages which you 
have previously identified as being pages 08, dash 4, dash 
1 through page 08, dash 4, point 6, point 111? A. That is 
correct. 


Mr. Chapman: I would like to offer all of these 
pages on a planned ditching in evidence, Your 
Honor. 

Mr. Junkerman: I object on the ground that 
they relate to a planned ditching. 

The Court: I do not know what they relate to. 
Let me see them. 

Mr. Chapman: Well, it would take some time to 
point out. 

The Court: You may do that at the recess. 

Mr. Chapman: All right. 

Mr. Junkerman: And I had an objection. 


By Mr. Chapman: 


Q. Will you find that place for me, please, so I can put 
a mark in it? I have lost it. 


(The witness complied with the request.) 


Q. Now, back to Plaintiffs’ Exhibit 3 for identification, 
being the crew operating manual, you also used that book, 
did you not, in your instructions? Look at it and tell 
me. In your course of instructions? A. No. 
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Q. Did you have occasion—were you referred to that 
at all as a textbook or in any way during your prepara- 
tory training for the 1049-C? 


Mr. Junkerman: Objected to as immaterial. 
The Court: He may answer. 
The Witness: I don’t remember. 

By Mr. Chapman: 


Q. Had you ever seen a book like that before, sir? A. 
I had. 


The Court: Now, just a moment. Had he ever 
seen a book like that before? 


By Mr. Chapman: 


Q. Have you ever seen that book before, or a copy of 
it? A. I have. 

Q. When? <A. I don’t remember; many times. 

Q. Did you page through it, look through it? <A. Yes. 

Q. Did you ever read the instructions contained in that 
book? 


The Court: Now, if he read the instructions in 
that book—he said he is not familiar with the book, 
and if it is not required reading as part of the in- 
structions, it is to no purpose. 


(344) 
By Mr. Chapman: 


Q. Well, I will ask him that. 
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Was that book, Plaintiffs’ Exhibit 3 for identifi- 
cation required reading for your training course? 

Mr. Junkerman: Objected to as immaterial, 
Your Honor. 

The Court: I didn’t put it that way, Mr. Chap- 
man, I said that the witness testified that he is 
not familiar with the book and it is not part of his 
instructions. 


By Mr. Chapman: 
Q. Well, then, I will ask him my own question. 
Was that book required reading in your course 


of instructions? 


Mr. Junkerman: Objected to, Your Honor. 
The Court: He may answer. 
The Witness: No. 


By Mr. Chapman: 


Q. The route manual, which you have previously iden- 
tified, was, was it not? That is Exhibits 17a, b and c? 


The Court: That is a reiteration of what we have 
already had. 
Mr. Chapman: All right; you are right. 


By Mr. Chapman: 


Q. Are you familiar with the oxygen equipment carried 
on the PKY on September 5th, 1954? 


(345) 
Mr. Junkerman: You mean, at the present time? 
Mr. Chapman: No, then. 
The Witness: I was familiar with it, yes. 
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(343) 


Q. Did you have occasion—were you referred to that 
at all as a textbook or in any way during your prepara- 
tory training for the 1049-C? 


Mr. Junkerman: Objected to as immaterial. 
The Court: He may answer. 
The Witness: I don’t remember. 


By Mr. Chapman: 


Q. Had you ever seen a book like that before, sir? A. 
T had. 


The Court: Now, just a moment. Had he ever 
seen a book like that before? 


By Mr. Chapman: 


Q. Have you ever seen that book before, or a copy of 
it? A. I have. 

Q. When? A. I don’t remember; many times. 

Q. Did you page through it, look through it? A. Yes. 

Q. Did you ever read the instructions contained in that 
book? 


The Court: Now, if he read the instructions in 
that book—he said he is not familiar with the book, 
and if it is not required reading as part of the in- 
structions, it is to no purpose. 


(344) 
By Mr. Chapman: 


Q. Well, I will ask him that. 
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Was that book, Plaintiffs’ Exhibit 3 for identifi- 
cation required reading for your training course? 

Mr. Junkerman: Objected to as immaterial, 
Your Honor. 

The Court: I didn’t put it that way, Mr. Chap- 
man, I said that the witness testified that he is 
not familiar with the book and it is not part of his 
instructions. 


By Mr. Chapman: 
Q. Well, then, I will ask him my own question. 
Was that book required reading in your course 
of instructions? 

Mr. Junkerman: Objected to, Your Honor. 
The Court: He may answer. 
The Witness: No. 

By Mr. Chapman: 


Q. The route manual, which you have previously iden- 
tified, was, was it not? That is Exhibits 17a, b and c? 


The Court: That is a reiteration of what we have 
already had. 
Mr. Chapman: All right; you are right. 


By Mr. Chapman: 


Q. Are you familiar with the oxygen equipment carried 
on the PKY on September 5th, 1954? 


(345) 


Mr. Junkerman: You mean, at the present time? 
Mr. Chapman: No, then. 
The Witness: I was familiar with it, yes. 
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Q. Did you have a portable oxygen tank on board? A. 
We did. 

Q. I wonder if you would tell me where that portable 
equipment was kept? I show you—— 


Mr. Junkerman: May he answer the question? 
Mr. Chapman: Go ahead; answer the question. 


By the Court: 


Q. The question is: Do you know where it was kept? 
A. Well, behind the Captain’s seat, somewhere in the 
vicinity of the radio operator. 


By Mr. Chapman: 


Q. Now, will you point out that location on plaintiffs’ 
Exhibit 6? 

Perhaps if you would come down here so the Court 
and jury can both see the location, it might be better. 

Stand to one side here. 

A. (The witness indicated.) 

Q. That is near the nose of the plane? A. Yes. 

Q. While you are down here, will you point out the 
location of the emergency radio transmitter? (346) A. 
Somewhere in the rear of the plane (indicating). 

Q. You will find a legend here. 

It is in this area here, isn’t it? 

That is a portable life raft transmitter. So that would 
be this symbol here, isn’t it? A. According to this page, 
in this area. This is carried right there. 

Q. Now, what are these coils shown here at the various 
exits?) A. Emergency ropes. 
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Q. There was emergency rope? This is in the cockpit 
here, isn’t it? A. That is right. 

Q. There was emergency rope by the forward emer- 
gency exits; right, on each side of the plane? A. I no 
longer remember. 

Q. Well, according to this disgram? 


Mr. Junkerman: I submit the document speaks 
for itself. It has a legend on there showing where 
it is. 

The Court: I think the objection is well taken, 
Mr. Chapman. The document purports to be a 
replica of the plane, so therefore that presumably 
would govern, rather than the witness’s recollection. 
He has none, he said. 

Mr. Chapman: It is hard to read sometimes, 
and I thought the witness’s familiarity with it 
would help. 


(347) 
By Mr. Chapman: 


Q. What is this portable oxygen equipment used for? 
What is its purpose? A. In the event of the pressuriza- 
tion of the aircraft failing at high altitude, then the oxy- 
gen system can be used, or in the event of, for instance, 
a cabin fire, requiring the use of CO-2 fire extinguishers, 
or in the event of the cabin or cockpit being full of smoke 
or some irritant. 

Q. Or some irritant, you say? A. That is right. 

Q. Then in those instances the portable oxygen could 
be used if a number of the crew needed to go back in the 
cabins? A. That is correct. 

Q. Describe how that is used. How do you put it on? 
A. The portable oxygen bottle has a sling on it which 
can be put over the shoulder, and the crew member’s mask 
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can be pulled out from the fixed system and plugged into 
the bottle; and the tap on the bottle then has to be opened, 
and that the mask can be put on, and 100 percent oxygen 
is then delivered. 

Q. So that a crew member so equipped would be pro- 
tected wherever he went so long as the oxygen supply 
lasted and regardless of any irritant or fumes in the 
cabin; right? A. He would be protected, yes. 


(348) 


Q. Now, is this a full face mask, or just go over your 
nose? A. Full face masks were normally used for crew 
members, cockpit crew members. 

Q. It covers the eyes and covers the nose? A. That 
is right. 

Q. Now, does that supply 100 percent oxygen or is it 
a rebreather type of equipment? A. 100 percent oxygen. 

Q. Now, you mentioned — 


The Court: Are you talking about one mask or 
many? Are you talking about an oxygen bottle 
or bottles? 

You said the oxygen was carried in a container 
in the cockpit? 

The Witness: That is right, Your Honor. It 
is a portable bottle with several connections, and 
no fixed masks. 


By Mr. Chapman: 


Q. In other words, you wear your own mask and at- 
tach it to the bottle when you want to leave the cockpit? 
A. That is right. 

Q. Now, you mentioned smoke and irritants. You didn’t 
mention fumes. Would fumes also be, fumes in the cabin, 
also require the use of oxygen? A. Some fumes would 
certainly require the use of oxygen. 


225a 


Edward Roy Parfitt—for Plaintiffs—Direct 


(349) 


Q. Now, tell us how this emergency radio transmitter 
operates? A. That is a hand generated electrical gen- 
erator, combined with an automatic transmitter. If the 
crank on the transmitter is turned at the appropriate 
speed, and electricity is generated, and provided that the 
aerial is hooked up, it can either send an automatic SOS 
signal or one can send messages with a Morse key. 

Q. How much does it weigh, approximately? A. I 
don’t know. 

Q. Have you ever lifted one? A. Yes, many times. 

Q. Would you say it was very heavy or light? It is 
made of aluminum, isn’t it, Mr. Parfitt? A. It gives the 
impression of being heavy for its size. 

Q. Isn’t it made of aluminmum? A. I don’t know. 

Q. How large is it? How long and wide is it? A. It 
is about 10 inches to one foot, cubed. 

Q. Ten inches to one foot cubed? 


The Court: It is ten inches all around; that is 
right? It is ten inches long? And what did you 
say about one foot? 

The Witness: Roughly a cube, Your Honor, 
with the (350) sides of approximately ten inches. 

The Court: We would rather have it in linear 
measurement, if you can put it that way. Cer- 
tainly it has length; is that correct? 

The Witness: Yes. 

The Court: It has length of some character? 

The Witness: Yes. 

The Court: How would you delineate that in 
inches? 

The Witness: Ten to twelve inches. 

The Court: And then also it has thickness? 

The Witness: Ten to twelve inches, 
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Q. Now, could that be operated—was that operable in- 
dependently of any outside source of power whatsoever? 
A. That is right. 

Q. By turning a crank, the electricity required would 
be generated; right? A. Correct. 

Q. And it was set so that an automatic SOS would go 
out when that crank was turned; right? A. If that were 
selected on the selector switch, then an automatic sos 
was sent. 

Q. The operator could select the automatic, or he could 
select—what was the other? A. A manual Morse opera- 
tion. 


(351) 


Q. And by electing to send that, he could give his lati- 
tude and longitude; is that right? A. He could, yes. 

Q. In addition to the SOS message? A. Yes. 

Q. Now, what would you regard as the most critical 
part of a flight? 


Mr. Junkerman: I object to that. There has 
been no foundation laid, Your Honor. 
The Court: I sustain the objection. 


By Mr. Chapman: 


Q. Do you recall when you testified on deposition, on 
page 488—— 


Mr. Junkerman: If Your Honor please, I object 
to this on the ground—— 

The Court: Now, I don’t know what he is going 
to refer to. I am trying to find page 488. 

I have already ruled on that, Mr. Chapman. 
That is excluded. 


227a 
Edward Roy Parfitti—for Plaintiffs—Direct 


Mr. Chapman: It is the same subject matter—— 
The Court: The same subject matter, and the 
same ruling. I am excluding the subject matter. 
We will suspend for the morning recess. 
Members of the jury, you are given the caution, 
again repeated: Please don’t talk about this case 
with each (352) other or with anybody else, and if 
anybody should talk with you about it, let me know 
that fact when we reconvene. We will reconvene 
at 11:45, quarter of 12, and then reoccupy the seats 
in which you presently sit. Thank you very much. 
(Thereupon a short recess was had.) 


By Mr. Chapman: 


Q. Captain, in your instructions and training, were you 
instructed in every operation of a flight to conduct such 
flight with a view to possible emergencies that might 
occur? A. We were instructed to always be alert for 
possible emergencies. 

Q. And that would apply to all stages of flight, such 
as takeoff, cruise, and landing? A. Yes. 

Q. Now, when you took off from Shannon on September 
5th, 1954, I believe you said that you were in the right- 
hand seat and Captain Viruly in the left-hand seat? A. 
That is right. 

Q. And where was Mr. Oudshorn? A. In the radio 
operator’s seat. 

Q. And where is the radio operator’s seat? A. It is 
behind the captain’s seat. 

Q. In the same compartment? A. Yes. 


(353) 


Q. Who was the flight engineer on this flight? A. The 
first flight engineer was Mr. Rademaker. 
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Q. And where was he located on the takeoff? A. At 
his seat, right behind the co-pilot’s seat. 

Q. Could I bother you to step down again and locate 
the people in the compartment on Exhibit No. 4? 

Stand aside so the jury can see that. 

Point to your seat. A. (The witness complied with the 
request.) 

Q. Indicating the right-hand seat in the forward com- 
partment. 

Now, point to Captain Viruly’s seat, please. A. (The 
witness complied with the request.) 

Q. And point to Mr. Oudshorn’s seat. A. (The witness 
complied with the request.) 

Q. He was the radio operator? A. Yes. 

Q. Now, point to Mr. Rademaker’s seat. A. (The wit- 
ness complied with the request.) 

Q. That is across the aisle from Mr. Oudshorn? A. 
That is right. 

Q. Now, were they the only flight crew members in the 
cockpit or in the compartment? A. No. 

Q. Who else was in there with you? (354) A. The sec- 
ond engineer, Mr. Kievits. 

Q. Where was he stationed? A. I don’t know; I can 
only estimate. 

Q. Where would he normally be stationed in the Super- 
constellation at that time? A. Slightly behind and to the 
right hand side of the engineer at the engineer’s panel. 

Q. Did he have a separate seat to occupy? A. I think 
not. 

Q. In other words, was he standing? A. Possibly. I 
don’t remember seeing him standing. 

Q. And what was his name? A. Kievits. 

Q. Was there anyone else in the cockpit with you? A. 
I think there was nobody else in the cockpit itself. 

Q. Now, is there a compartment of the cockpit behind 
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the seats which you have indicated there, as a part of the 
cockpit, before you get to the passenger cabin? A. That 
is right. 

Q. Is that shown on Exhibit 3? A. Yes. 

Q. Now who were stationed there and where were they 
stationed, if you can indicate? A. Right here is the navi- 
gator’s table. 

(355) 

Q. That is so named in the exhibit? A. Yes. 

Q. Does the navigator have a seat at this table? A. He 
does. 

Q. What was his name? A. Mr. Webbink. 

Q. Who else was back there with him? A. There was 
the fourth pilot, Mr. Tiemann. 

Q. His station is not shown on that exhibit, is it? A. 
No. 

Q. Do you know where he was stationed on this occa- 
sion? 


The Court: What was that name? I did not 
get it. 
The Witness: Mr. Tiemann. 


By Mr. Chapman: 


Q. Do you know where he was stationed? <A. No, ex- 
cept I know he was there. 

Q. That is all. Thank you. 

Did you have your—in your seat, is there a seat belt? 
A. Yes. 

Q. Did you have your seat belt fastened in this take- 
off? A. I did. 

Q. Do you know whether Mr. Viruly had his seat belt 
fastened? A. I don’t know. 
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Q. You don’t know about any other crew member, do 
you? <A. No. 

Q. Now, were you at that time familiar with the regular 
communicating system of the airplane for communications? 
A. Yes. 

Q. This is apart from the emergency transmitter that 
we previously spoke about, do you understand that? A. 
Yes. 

Q. Now, will you describe that system for us, please, 
sir?’ A. The main communication between aircraft and 
ground control is on VHF radio, and it is an RT system. 
That is voice transmission and receiving. 

Q. Now, when you took off, was that system tuned to 
the frequency of the tower? A. Yes. 

Q. Will you describe—was that a two-way system? 
You could get messages from the tower and give messages 
to the tower? A. Yes. 

Q. Will you describe how it was designed to operate. In 
other words, did it have headphones and microphone to 
talk into? (357) A. Each pilot has a headset on his 
head and can hear the transmissions on the frequency. 

The communication is normally done by the pilot in 
the right-hand seat, and he makes all the transmissions 
normally, and this can also be heard by the pilot in the 
left-hand seat. 

Q. And it is a simple matter of just talking into this 
microphone in front of your seat? A. Yes. You can 
pick up a microphone, press a button, and talk, and that 
is all there is. 

Q. It is somwhat similar to the microphone in front of 
your face there? A. In principle, yes. 

Q. Now, you had this headset on when you took off on 
this occasion? A. Yes. 

Q. Now, preliminary to taking off, do you recall getting 
any messages from the tower over this system? A. Yes. 
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Q. What messages did you get? A. The first one was 
taxiing clearance, giving instructions for taxiing to the 
runway in use. 

Q. And did you acknowledge receipt of that message? 
A. I did. 

Q. Just by talking into the microphone? (358) A. 
Right. 

Q. What was the next message? A. Then I think the 
next message was an airway clearance or en route clear- 
ance, clearing the flight to New York or Gander, I forget 
which. 

Q. This was after you had taxied out to the—A. I think 
this was during taxiing. 

Q. During taxiing? A. Yes. 

Q. So that we might understand, that taxiing is the 
process of taking the plane from the loading station, with 
the passengers embarked, out to the runway; am I right? 
A. That is right. 

Q. So that this second message came in while you were 
on the way from the loading station to the runway? A. 
Yes. 

Q. Were there any other messages? A. Then I think 
the third message was a clearance to line up on the runway 
for our power check. 

Q. Did you acknowledge the receipt of each one of these 
messages? A. Yes. 

Q. In fact, it is your custom, isn’t it, always to acknowl- 
edge receipt of messages that you receive? A. Yes. 


(359) 


Q. How promptly do you do that, sir? A. That depends 
on the circumstances. 

Q. Well, how promptly on this oceasion did you ack- 
nowledge the receipt of these messages? A. I suppose 
within 20 seconds on receiving them. 

Q. Now, we have gotten out to the runway. 
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Did you receive any other messages after the one you 
mentioned? A. Yes; the fourth message clearing us to 
take off. 

Q. And you acknowledged receipt of that? A. Yes. 

Q. And then you took off? A. Right. 

Q. And you became airborne; right? A. Yes. 

Q. Did you receive any further messages from the 
tower? A. No. 

Q. No other messages? A. No. 

Q. Did you hear the tower calling, you are off at 38, 
check a beam Kilkee? A. I don’t recall that. 

Q. Did you hear the tower repeat this message about six 
times: King Yoke, do you read me? (360) A. I didn’t hear 
any such messages. 

Q. You had your earphones on, didn’t you? A. I did. 

Q. What was your custom with respect to acknowledg- 
ing receipt of takeoff time? Will you tell me that? 


Mr. Junkerman: I object to it, Your Honor. 

The Court: He may answer. 

The Witness: Could I have the question again, 
please? 

(The last question was read by the reporter.) 

The Witness: When I considered that I could 
spare my attention from other things, then I would 
acknowledge receipt of that message. 


Q. And would that be a matter of seconds after the 
receipt of the message, usually? A. Let’s say, usually, 
less than 30 seconds. 

Q. But on this occasion you didn’t get it, so of course, 
you didn’t acknowledge it; is that right? A. That is 
right. 

Q. Do you have any instructions with respect to pro- 
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cedure in case you lose all radio contact with land sta- 
tions? A. Yes. 
Q. What are those instructions? 


Mr. Junkerman: I object to that as immaterial, 
Your Honor. (361) It is already stipulated that 
this plane crashed. 

Mr. Chapman: We have been through this be- 
fore. It is material to show that—— 

The Court: Well, now, I think, gentlemen, I 
would like to have it pointed out to me. 

He may answer. 

The Witness The instructions vary slightly from 
country to country, but in general it can be said 
that the flight should proceed according to flight 
plan route at the last assigned altitude. 


By Mr. Chapman: 


Q. In other words, to continue on this occasion all the 
way across the Atlantic without any radio contact? A. 
There was no specific instruction to that effect. 

Q. Is it very unusual to lose radio contact with a plane? 
A. Very unusual. 

Q. Have you ever had it happen in all your experi- 
ence? A. I never had a complete loss of radio contact. 

Q. What do you mean by never complete. A. I have 
had radio failures of one radio set, and then being able 
to use another one. 

Q. Do you remember, and I am going to read from, and 
I am going to call his attention to questions on page 558, 
Question 2. 

(362) 
Mr. Junkerman: I object to this, if Your Honor 
please. 
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The Court: Well, now, let me read the question. 

I think that should be directed to the person that 
is implicated in the question, rather than this wit- 
ness. It would be hearsay on his part. 

Mr. Chapman: But this witness testified, Your 
Honor. 

The Court: I know, but it refers to another per- 
son, the person of the Captain. He is not the cap- 
tain. 

Mr. Chapman: Well, he is a qualified captain, 
your Honor. 

The Court: But he was not the captain on this 
plane. 

Mr. Chapman: No, not on this flight. 

The Court: Very well; and I rule to that effect. 


By Mr. Chapman: 


Q. Now, what was that—did you and Captain Viruly 
before takeoff agree on a V-1 and V-2 speed? A. We 
did. 

Q. Will you tell us what V-1 speed is and V-2 speed? 
A. V-1 speed is the critical engine failure speed, and V-2 
is minimum take off climb speed. 

Q. Will you tell us why you have a V-1 speed? A. 
V-1 is a speed which is used as a guide to having reached 
a point from which upon losing one engine the aircraft 
(363) can throttle back and brake to a stop within the 
remaining runway length; or if the takeoff is continued, 
the aircraft is capable of reaching 50 feet above the safe 
point at which it would have come to rest. 

Q. All right. Now, after this takeoff on this occasion— 
I will withdraw that. 

Tell us what instruments are in front of you in the 
cockpit that assist you in takeoff, sir? A. It is the air 
speed indicator, artificial horizon, compass, altimeters, a 


235a 
Edward Roy Parfitt—for Plaintiffs—Direct 


turn and bank indicator, and rate of climb and descent 
indicator. 

Q. Now, the altimeter shows your height above the 
ground, does it? A. That depends upon the setting you 
give the altimeter to start with. 

Q. Oh. Well, how do you set it? Explain that process, 
please. A. The altimeter has an adjusting knob on it to 
allow for variations in atmospheric pressure. If this set- 
ting is made relative to what we call Q N H, just a code 
name, the altimeter will then, when you are on the run- 
way, will indicate not necessarily zero, but the elevation 
of that runway above sea level. 

On the other hand, if another type of setting is used, 
then regardless of the elevation, the altimeter will (364) 
read zero. 

Q. How was the setting on this occasion, do you re- 
call? A. Well, it was set on the local Q N H value. 

Q. Now, what is the artificial horizon indicator? A. 
The artificial horizon indicates a relative attitude of the 
aircraft in pitch and also in roll. 

Q. In other words, if the aeroplane is ascending, the 
artificial horizon indicator would go down, would it, to 
show an angle of ascent? A. If the artificial horizon 
is set appropriately, and the nose is raised, then the in- 
strument will indicate that the nose is higher than it was 
before. 

Q. And if the nose is lowered, it would indicate that 
it is lower? A. Conversely, yes. 

Q. Was this horizon, the artificial horizon indicator 
properly set on this occasion? A. Yes. 

Excuse me, I refer to the co-pilot’s artificial horizon. 
I didn’t check the captain’s. 

Q. Each captain, that is, the captain and the co-pilot 
have separate sets of these instruments to watch; is that 
right? A. That is right. 
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(365) 


Q. And they both operate in the same fashion? A. 
Yes. 

Q. Now, this rate of climb indicator—did you mention 
that? A. Yes. 

Q. What does that show? A. That shows your rate of 
climb or descent in feet per minute. 

Q. In feet per minute? A. Yes. 

Q. Is that a little hand that points to so many feet 
per minute one way or the other? A. Yes. 

Q. If you are ascending, it is on one side; and if you 
are descending, it is on the other; is that it? A. That 
is right. 

Q. And that is right in front of your face, isn’t it? A. 
No, it is on the instrument panel. 

Q. Which is in front of you? You are looking right at 
it? A. I would be normally looking right at it. It is 
low down. 

Q. Is there a little light over each one of these instru- 
ments? A. I forget the exact lighting on the Constella- 
tion, (366) but they were lit. 

Q. They were well lit? A. Yes. 

Q. No difficulty to see? A. No. 

Q. Now, did anything happen to your plane when you 
were up about—I will withdraw that. 

How high did your altimeter register? What height? 
A. The height? 

Q. On this flight, yes. 


Mr. Junkerman: Excuse me, your Honor, We 
haven’t had a description of the takeoff yet. 

Mr. Chapman: Yes, we have gone through all 
of this, and he is in the air. 

Mr. Junkerman: I object to the form of the 
question, without a proper foundation. 
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Q. On this flight, and you know what flight I am talking 
about, Mr. Parfitt, from Shannon? A. Yes, sir. 

Q. Runway 14? A. Yes. 

Q. Which landed in the Shannon River? A. Yes. 

Q. What was the maximum altitude registered by your 
(367) altimeter? A. Just about 600 feet. 

Q. And what stage of the flight was that? A. That 
was a very short time before the buffeting of the aircraft 
started. 

Q. Well, tell us about the buffeting. When did that 
start? A. It started shortly after I had made my last 
instrument scan. 

Q. You were still in the air at that time? A. We 
were in the air. 


Q. Well, how violent was that buffeting, sir? A. Very 
violent. 

Q. What did you do, if anything, about the violent 
buffeting. 


The Court: I wonder if the witness could indi- 
cate a little more than the word itself indicates? 
What is meant by buffeting from your point of 
view? 

The Witness: The whole aircraft was shaking 
violently, and that is the best I can do, I am afraid. 

It was a violent buffeting and shaking. 


By Mr. Chapman: 


Q. At that time, what did your artificial horizon indi- 
cate with respect to angle of attack? A. At that partic- 
ular time, I have no idea. 
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(368) 


Q. Had you looked at it before this buffeting started? 
A. Yes, sir. 

Q. How long before the buffeting started? A. I can’t 
tell you exactly; a short time before. 

Q. When you did look at it, did it seem to indicate 
a normal attitude? A. It indicated a normal climbing 
attitude. 

Q. Now, how about the rate of climb indicator? When 
did you last look at that? A. At the same time as I looked 
at the artificial horizon. 

Q. Did that indicate normal rate of climb? A. It did. 

Q. By the way, what is the normal rate of climb on a 
takeoff such as this? A. I had an indicated rate of climb 
of about 550 feet per minute, and for those conditions 
and weight, I considered that a normal rate of climb. 

Q. Now, at that time did all your engines seem to be 
delivering normal power? A. At the time of the instru- 
ment scan. 

Q. Yes. <A. Yes. 

Q. As a matter of fact, that seemed to be true to you 
(369) right up to the moment of crash, wasn’t it? <A. 
That is right. 

Q. That all the engines were functioning as they should 
be? A. Yes. 

Q. Now, you have indicators there that show you how 
the engines are performing, don’t you? A. The pilots 
have some engine instruments, not completely. 

Q. What are they, rpm? A. Rpm. I think on the 
Constellation aircraft that the pilot also has boost gauges, 
but I am not sure any more. 

Q. But at any rate there was nothing wrong with the 
engines, as far as you could see or feel? A. No. 

Q. Now, did you send any messages to the tower after 
takeoff? A. No. 
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Q. Do you know whether or not anyone on board sent 
any messages to the tower after takeoff? A. None, to 
my knowledge. 

Q. After you felt this buffeting, did you send any 
messages? A. No. 

Q. How much time elapsed between this buffeting and 
(370) the time the plane came to rest—I will withdraw 
that. 

How much time elapsed between this buffeting and the 
time the plane struck the water? A. That I can’t say. 
I don’t think there was any time lapse. I think the 
buffeting was the tail striking the water. 

Q. I understood you to say that you had 600 feet of 
altitude at the time you felt the buffeting? A. No, I 
didn’t. 


Mr. Junkerman: I object to the form of the 
question. 


By Mr. Chapman: 


Q. Well, how high were you when you felt the buffeting? 
A. Obviously at water level. 

Q. At the water level? A. Yes. 

Q. How much time elapsed between the buffeting and 
the time the plane came to rest? A. I don’t know exactly. 
A matter of seconds. 

Q. I beg pardon? A. A matter of seconds. 

Q. Well, it didn’t stop immediately that you felt this 
buffeting, did it? A. No. 

Q. As a matter of fact, didn’t it hit once or twice on 
the surface of the water? (371) A. There were two Qdis- 
tinct phases of buffeting. 

Q. And then it swung around violently before it came 
to rest, didn’t it? A. Yes. 
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Q. What was the maximum speed indicated on this 
flights as you read your instruments? A. Just about 
160 knots. 

Q. And when did you make that—— 


The Court: Could that be translated into miles, 
please? 

The Witness: That is 160 nautical miles per 
hour, and approximately 175 miles per hour. 

Mr. Chapman: Thank you. 

The Court: Land miles? 

The Witness: That is right. 


By Mr. Chapman: 


Q. Now, was this before you felt the buffeting that you 


read the speedometer or after? A. Before the buffeting. 
Q. Now, there is something I want to clear up very 
briefly. 
Would you just tell us what orders were given and 
executed in the cockpit during this flight from the takeoff 
to the crash? A. From the point of leaving the ground? 


(372) 


Q. Yes. A. When we were established in a climb, the 
captain called for gear up, and I retracted the gear. 

Q. How long does that take to do that normally? A. 
It varies quite considerably, as I recall, on the Constella- 
tion, but the average time would be about 15 seconds. 

Q. 16 seconds? A. 15 seconds for complete retraction. 

Q. Could you tell us why you bring your gear up? 
What is the purpose of that? A. To reduce the drag 
on the aircraft. 

Q. All right. Now, what is the next order? A. When 
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the gear was fully retracted, I told the captain the gear 
is up, and on passing the speed of 150 knots 

Q. 150, did you say? A. One five zero, the captain 
gave a double command, first, to the flight engineer, for 
first power reduction; and then to myself for flaps up. 

Q. Do I understand that you are reducing power of the 
engines at that stage of the flight? A. That is right. 

Q. You had taken off at maximum power; is that right? 
A. Yes. 

Q. Now, how long did it take, or let us say it this (373) 
way: How long does it normally take to bring the flaps 
up after you are given the command to retract the flaps? 
A. I never timed it, but I would estimate less than 10 
seconds from the time of selecting flaps up until they were 
up. 

Q. Going back for just a moment. How is the power 
reduced? How long does that take to reduce the power to 
meto? A. That depends upon the individual flight en- 
gineer who is handling the engine controls. 

Q. Does he have a master control to do that or does he 
have to throttle down each of the four engines? A. He 
operates each engine individually. 

Q. And you don’t commence your flap retraction until 
the power is reduced from takeoff to meto; is that right? 
A. It doesn’t necessarily follow. 

Q. Now, what is the purpose of retracting the flaps in 
takeoff? A. The purpose of retracting the flaps is to— 


The Court: Is that what is meant by flaps up? 

The Witness: Yes, Your Honor. 

It is to reduce all drag items on the aircraft, to 
clean up the aircraft, to enable you to accelerate 
and climb. 
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Q. What was the maximum speed indicated on this 
flights as you read your instruments? A. Just about 
160 knots. 

Q. And when did you make that—— 


The Court: Could that be translated into miles, 
please? 

The Witness: That is 160 nautical miles per 
hour, and approximately 175 miles per hour. 

Mr. Chapman: Thank you. 

The Court: Land miles? 

The Witness: That is right. 


By Mr. Chapman: 


Q. Now, was this before you felt the buffeting that you 


read the speedometer or after? A. Before the buffeting. 
Q. Now, there is something I want to clear up very 
briefly. 
Would you just tell us what orders were given and 
executed in the cockpit during this flight from the takeoff 
to the crash? A. From the point of leaving the ground? 


(372) 

Q. Yes. A. When we were established in a climb, the 
captain called for gear up, and I retracted the gear. 

Q. How long does that take to do that normally? A. 
It varies quite considerably, as I recall, on the Constella- 
tion, but the average time would be about 15 seconds. 

Q. 16 seconds? A. 15 seconds for complete retraction. 

Q. Could you tell us why you bring your gear up? 
What is the purpose of that? A. To reduce the drag 
on the aircraft. 

Q. All right. Now, what is the next order? A. When 
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the gear was fully retracted, I told the captain the gear 
is up, and on passing the speed of 150 knots 

Q. 150, did you say? A. One five zero, the captain 
gave a double command, first, to the flight engineer, for 
first power reduction; and then to myself for flaps up. 

Q. Do I understand that you are reducing power of the 
engines at that stage of the flight? A. That is right. 

Q. You had taken off at maximum power; is that right? 
A. Yes. 

Q. Now, how long did it take, or let us say it this (373) 
way: How long does it normally take to bring the flaps 
up after you are given the command to retract the flaps? 
A. I never timed it, but I would estimate less than 10 
seconds from the time of selecting flaps up until they were 
up. 

Q. Going back for just a moment. How is the power 
reduced? How long does that take to reduce the power to 
meto? A. That depends upon the individual flight en- 
gineer who is handling the engine controls. 

Q. Does he have a master control to do that or does he 
have to throttle down each of the four engines? A. He 
operates each engine individually. 

Q. And you don’t commence your flap retraction until 
the power is reduced from takeoff to meto; is that right? 
A. It doesn’t necessarily follow. 

Q. Now, what is the purpose of retracting the flaps in 
takeoff? A. The purpose of retracting the flaps is to—— 


The Court: Is that what is meant by flaps up? 

The Witness: Yes, Your Honor. 

It is to reduce all drag items on the aircraft, to 
clean up the aircraft, to enable you to accelerate 
and climb. 
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Q. What was the maximum speed indicated on this 
flights as you read your instruments? A. Just about 
160 knots. 

Q. And when did you make that—— 


The Court: Could that be translated into miles, 
please? 

The Witness: That is 160 nautical miles per 
hour, and approximately 175 miles per hour. 

Mr. Chapman: Thank you. 

The Court: Land miles? 

The Witness: That is right. 


By Mr. Chapman: 


Q. Now, was this before you felt the buffeting that you 
read the speedometer or after? A. Before the buffeting. 

Q. Now, there is something I want to clear up very 
briefly. 

Would you just tell us what orders were given and 
executed in the cockpit during this flight from the takeoff 
to the crash? A. From the point of leaving the ground? 


(372) 


Q. Yes. A. When we were established in a climb, the 
captain called for gear up, and I retracted the gear. 

Q. How long does that take to do that normally? A. 
It varies quite considerably, as I recall, on the Constella- 
tion, but the average time would be about 15 seconds. 

Q. 16 seconds? A. 15 seconds for complete retraction. 

Q. Could you tell us why you bring your gear up? 
What is the purpose of that? A. To reduce the drag 
on the aircraft. 

Q. All right. Now, what is the next order? A. When 
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the gear was fully retracted, I told the captain the gear 
is up, and on passing the speed of 150 knots—— 

Q. 150, did you say? A. One five zero, the captain 
gave a double command, first, to the flight engineer, for 
first power reduction; and then to myself for flaps up. 

Q. Do I understand that you are reducing power of the 
engines at that stage of the flight? A. That is right. 

Q. You had taken off at maximum power; is that right? 
A. Yes. 

Q. Now, how long did it take, or let us say it this (373) 
way: How long does it normally take to bring the flaps 
up after you are given the command to retract the flaps? 
A. I never timed it, but I would estimate less than 10 
seconds from the time of selecting flaps up until they were 
up. 

Q. Going back for just a moment. How is the power 
reduced? How long does that take to reduce the power to 
meto? <A. That depends upon the individual flight en- 
gineer who is handling the engine controls. 

Q. Does he have a master control to do that or does he 
have to throttle down each of the four engines? A. He 
operates each engine individually. 

Q. And you don’t commence your flap retraction until 
the power is reduced from takeoff to meto; is that right? 
A. It doesn’t necessarily follow. 

Q. Now, what is the purpose of retracting the flaps in 
takeoff? A. The purpose of retracting the flaps is to— 


The Court: Is that what is meant by flaps up? 

The Witness: Yes, Your Honor. 

It is to reduce all drag items on the aircraft, to 
clean up the aircraft, to enable you to accelerate 
and climb. 


Edward Roy Parfitt—for Plaintiffs—Direct 
(374) 
By Mr. Chapman: 


Q. In other words, the same principle as retracting the 
landing gear in the first place? I mean, you accomplish 
a little more of the same? A. Well, it is not exactly the 
same principle, but roughly. 

Q. All right. Now what happened in the cockpit in 
the way of orders after the flaps were fully retracted? 
A. When the flaps were fully retracted, I informed the 
captain, and when the speed passed 160, one six zero knots, 
he called for climb power. 

Q. Now, was that a further reduction in power? A. It 
was. 

Q. And again the engineer reduced each engine separ- 
ately; is that right? A. I assume he did. 

Q. Well, had that command actually been executed on 
this flight? A. Yes. 

Q. To go to climb power? Was that the last command 
in the cockpit before the impact? A. I think so, yes. 

Q. Was that the last command before or after you felt 
this buffeting? A. Oh, before. 

(375) 

Q. How long, approximately, if you can estimate it, 
elapsed between the command, climb power, and this 
buffeting? A. I can’t really estimate from my own mem- 
ory, but I can only reconstruct it from what I know 
happened, and then I will say round about 10 to 15 
seconds. 

Q. In other words, at that time your altimeter indicated 
about a 600-foot altitude, did it not? A. At what time? 

Q. At the time you went to climb power? A. No. 


248a 
Edward Roy Parfitt—for Plaintiffs—Direct 


Q. Well, with respect to these orders that we have been 
talking about, when did your altimeter register 600 feet 
altitude? A. Climb power having been set, and we were 
continuing our climb, and sometime after climb power 
was set, I made this final scan of the instruments, when 
I read 600 feet. 

Q. Now, did this buffeting throw you out of your seat? 
A. No. 

Q. You had your seat belt fastened? A. I did. 

Q. Was it strong enough to throw you out if you had 
not had your seat belt fastened? A. It didn’t seem very 
strong at the time. 

Q. Now, did you observe Captain Viruly generally in 
the cockpit during this flight? (376) A. I did. 

Q. Tell me what trim tabs are on a 1049-C? A. The 
trim tabs are used to assist the pilot and to take the heavy 
loads off of the normal control wheel. 

Q. Does it assist in maintaining a correct attitude for 
attacking the air? A. It assists in that respect, yes. 

Q. That is, it assists in climbing, in other words? A. 
It assists in all aspects of flight. 

Q. Now, did you observe whether or not Captain Viruly 
used trim tabs on this occasion? A. I observed his 
technique with regard to the trim tabs, yes. 

Q. I say: Did he use them? A. He set them to zero. 

Q. When? A. Before takeoff. 

Q. And did he use them at all during takeoff? A. He 
didn’t touch them to my knowledge, subsequently. 

Q. Let me ask you this: When you take off, do you 
use trim tabs? A. I do, yes. 

Q. Had you ever seen a pilot fail to use trim tabs on 
takeoff before? A. Yes. 


(377) 


Q. Had you, before this happened, I am talking about? 
A. Yes, I had. 
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Q. Had you ever done it? A. A few times. 

Q. Now, what does the setting, zero, zero trim tabs, 
mean? What do you mean by that? A. Well, when it is 
set to zero, then the trim tab will have no effect on the 
handling of the aircraft. All control forces must be exerted 
on the wheel itself. 

Q. Can you change that setting in flight? A. Yes. 

Q. How is that done? A. There is a wheel by the central 
pedestal for the elevator trim. 

Q. How big is that wheel? A. About a foot in diameter, 
perhaps more. 

Q. And you turn it one way to elevate your trim tabs, 
and the other way to retract them, or turn them down? 
A. That is right. 

Q. And it is right in front? Do you have one in front 
of you? A. There is one for each pilot. 


Mr. Junkerman: He hadn’t completed his answer. 
He was starting to talk about two trim tabs when 
you stopped him. 
(378) 


Mr. Chapman: He started talking about what? 

Mr. Junkerman: He started to explain about two 
trim tabs when you stopped him. 

Mr. Chapman: Two trim tabs? 

Mr. Junkerman: Yes. 


By Mr. Chapman: 


Q. Oh, you have two? A. Well, in fact there are three. 
There is the elevator trim tab wheel, and there are two 
cranks, one for the rudder, and one for the aileron trim 
tab. 

Q. Now, which are the ones that are used on takeoff? 
A. That depends on the pilot. They can all be used at any 
time. 
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Q. And they all might assist in correcting any attitude 
of the plane that seems to be incorrect; is that right? A. 
Yes, they can all assist. 

Q. Now, the plane came to rest in the water finally? 
A. Yes. 

Q. Were any dinghies launched? A. They were. 

Q. How many? A. Three, I think. 

Q. Where were they with respect to the fuselage in the 
water there? (379) A. The first time I saw the dinghies, 
I only saw two, and one was being pulled into position by 
the crew compartment door by a crew member; and the 
other one was on the wing, I believe, just sliding off the 
leading edge of the wing. 

Q. When you say the dinghy was being pulled to the 
compartment door, who was pulling it, do you know? A. 
No, I don’t know. 

Q. Well, describe what—how was he pulling it? A. I 
don’t remember that either. 

Q. Was he paddling it? A. No, he wasn’t in the dinghy. 

Q. As a matter of fact, didn’t he have a rope in his 
hand and pulling it up to the door? A. I don’t know. I 
have a feeling that—— 


The Court: Well, now just a moment. 

The Witness: —that he was swimming. 

Mr. Chapman: I beg your pardon? 

The Court: Just a minute, please. 

The Question has been answered. We do not want 
your feeling. 


By Mr. Chapman: 


Q. Without comment, sir. 

Maybe I can handle this with your staying there. 

Was this the door to which it was being pulled at (380) 
the time you saw it? A. Yes. 
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Q. That is the forward door? It is not shown here be- 
cause that part of the plane is cut away; is that right? 
A. That is right. 

Q. But there is a door at that position? <A. Yes. 

Q. Now, when you saw it, it was being pulled to that 
position by that door? A. Yes. 

Q. And the other dinghy was where? A. I am not sure 
of its exact position, somewhere on the wing. 

Q. On this wing, the left-hand wing? A. That is right. 

Q. Now, did you see anybody handling that dinghy later, 
after you saw them with it? A. Later? 

Q. Yes. What happened to that dinghy that you saw 
on the wing? A. Somebody brought it into position, also 
by the crew compartment door. 

Q. Around here to the crew compartment door? A. Yes. 

Q. So that then you had two dinghies by the crew (381) 
compartment door? A. That is right. 


By the Court: 


Q. Now, when you say on the wing, what am I to under- 
stand and the jury to understand by that, the dinghy on 
the wing? It was on top of the surface of the wing? A. 
On top of the front part of the wing, on the top surface. 


The Court: All right. 
By Mr. Chapman: 


Q. Was the wing above water, Mr. Parfitt? A. Yes, 
just. 

Q. So that the dinghy was actually resting on the metal 
part of the wing when you first saw it? A. Yes. 

Q. You don’t know how it was brought to the position 
by the crew door? A. I don’t know exactly. 

Q. Now, did you get into one of those dinghies? A. I 
finally got into one of those dinghies, yes, sir. 
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Q. Which dinghy? A. The outer one. 

Q. In other words, they were hooked up in tandem by 
that door; is that right, one close? (382) A. That is right? 

Q. And to get into the dinghy you walked through the 
first dinghy? A. I did. 

Q. Had the captain ordered you to take that dinghy 
away? <A. He had. 

Q. Now, did you have some passengers in that dinghy 
with you? A. Yes. 

Q. How many? A. Eleven. 

Q. Did you have any crew members in there with you? 
A. Yes. 

Q. How many? A. Two, I think. 

Q. Who? A. Yes, two. 

Q. I said who, which ones? A. Oh, I am sorry. 

Rademaker and Kievits, the two flight engineers. 

Q. When the captain told you to take that dinghy and 
go to shore, did you say anything to him? A.I did. I 
suggested.——. 

Q. What? (383) A. I suggested that the aircraft was 
not sinking any more, and perhaps five minutes more 
searching of the cabin would help. 

Q. What did he say? A. He said, no, take the dinghy 
with those passengers and go to shore, and the rest of us 
can take care of the remaining passengers. 

Q. Now, in going to shore, did you use paddles? A. We 
tried to use the paddles. 

Q. With what success? A. Zero. 

Q. Was that a surprise to you, that you could not do 
anything with the paddles? A. I was surprised that they 
were quite that bad, yes. 

You had never tried them before in open water, had 
you? A. No. 

Q. Just in the swimming pool you told us about? A. In 
the swimming pool. 
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Q. How long did it take you then to reach shore? A. 
That depends on what you mean by shore. In any case 
I would not give an accurate idea. We drifted on the mud, 
and we waded through mud for some time before we come 
to dry land. 


(384) 
Q. Did you spread a sail to get propulsion? A. We did. 
Q. Was that part of the dinghy equipment? A. Yes. 
By the Court: 


Q. When you got to shore, what shore do you mean? 
The shore on which the runway from which you left 
abutted? Or do you mean the opposite shore? A. Your 
Honor, it would be the shore right at the end of the run- 
way from which we had departed. 


(385) 


By Mr. Chapman: 


Q. Mr. Parfitt, will you tell us what you do in the 
cockpit to correct a plane’s attitude when your instru- 
ments show that the plane is falling? A. To correct that 
you would require a nose up attitude or a backward move- 
ment on the control column. 

Q. Is that a column right in front of your seat? A. That 
is right. 

Q. Now, do the trim tabs that we mentioned this morn- 
ing serve a similar purpose? A. They assist in that opera- 
tion. 

Q. This may not have been clear, but when you use it or 
when one uses the portable oxygen equipment, is the opera- 
tor attached at any point in the plane or is everything 
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moving with him as he goes down through the cabin, that 
he needs? I mean, he does not have a connection back in 
the cockpit somewhere for his supply, does he? (386) A. 
No, it is all self-contained. 

Q. Self-contained? A. In the portable equipment. 

Q. Now, do you recall whether this emergency trans- 
mitter is—how is that carried? Is there a strap on it or 
something? A. There is a strap on it, yes. 

Q. Now, we mentioned the flaps and the gear. 

I wonder if you would please come down here and indi- 
cate on Plaintiffs’ Exhibit 8, if you can, just where this 
gear, this landing gear that you are talking about and the 
flaps are? A. This is the landing gear, the nose gear and 
the main gear. 

Q. The main gear consists of how many separate wheels? 
A. I think that is two wheels per leg. 

Q. This top diagram shows the nose and the two landing 
gear. 

Now, the flaps, perhaps that can be shown in the center 
diagram. A. That is the dotted area on the trailing edge. 

Q. And the effect of retracting the flaps is to reduce the 
area of wing, am I right? A. Yes. 


(390) 


Q. Was Mr. Webbink in the dinghy that you were in? 
A. No. 


The Court: Now, can he be identified from the 
standpoint of duties? 

First, how do you spell that name? 

The Witness: That is W-e-b-b-i-n-k. 

The Court: Thank you. 
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Q. Before you reached the embankment at the airport, 
did you see Mr. Webbink? A. Yes. 


The Court: Mr. Chapman, can he be identified, 
apart from his name, as to whether he is a pas- 
senger or whether he is—— 

Mr. Chapman: I think he has been identified. 


By Mr. Chapman: 


Q. What was Mr. Webbink’s occupation? A. He was 
third pilot, navigator. 


The Court: All right. Thank you. 
By Mr. Chapman: 


Q. A member of this flight crew? (391) A. That is 
right. 

Q. Where were you when you saw Mr. Webbink? A. 
We were wading through the mud. 

Q. Was Mr. Webbink alone? A. He had come alone 
and joined my party. 

Q. Do you know how he had gotten to that point? A. 
He came in the captain’s dinghy. 


The Court: I am sorry. Where did you say 
he was? 

The Witness: He was the third pilot. 

The Court: You said that, but where did you 
say he was, with reference to this time that we are 
now concerned with? 

The Witness: I met him on the mud bank. 

The Court: I see. Thank you. 
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By Mr. Chapman: 


Q. And he was alone at the time? A. At that time 
he was alone. 

Q. Did he have a dinghy with him? Was he dragging 
a dinghy? <A. No. 


The Court: Well, how are we to take that? 
Did he have a dinghy with him? 

The Witness: No, he had no dinghy with him, 
Your Honor. 


(392) 
By Mr. Chapman: 


Q. Do you know how he had gotten to that point from 
the plane? 


Mr. Junkerman: That calls for hearsay, Your 
Honor. I object to it. 

The Court: I would assume so. He may testify 
if he knows of his own knowledge. 

We do not want his own conjecture or we do not 
want testimony of somebody else and related to 
him. 

Mr. Chapman: Well, maybe this will refresh his 
recollection, at the bottom of page 543. 

Mr. Junkerman: Your Honor, I object to this. 

The Court: You are all too fast for me. 

Mr. Junkerman: I am sorry. 

The Court: If you are referring to the last ques- 
tion on the page—— 

Mr. Chapman: I am, sir. 

The Court: Well, the answer is not responsive, 
and besides that, it does not appear to be ma- 
terial, so I will exclude both the question and the 
answer. 
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By Mr. Chapman: 


Q. Now, can I bother you to step down here once more, 
please? 

Assume if you will that the water level is three feet 
below the rear emergency exit, where would the level be 
(393) of the water inside the plane? 


Mr. Junkerman: I object to it as hypothetical. 
I don’t mind his answering what it was. 

Mr. Chapman: Well, there is testimony—— 

The Court: Now, please. 

Mr. Chapman: Excuse me. 

The Court: He may answer. 

The Witness: I don’t know the exact measure- 
ment from the bottom of the emergency exit to the 
cabin floor, so I am afraid I could not answer. 


By Mr. Chapman: 


Q. Well, this diagram being given at 10-A, to help you, 
I am pointing now to the emergency exit that I showed 
you on the previous exhibit; am I not? 


Mr. Junkerman: Now, Your Honor, I object on 
the ground that there is no foundation for the 
question. There is not enough put in the question 
and no facts given. 

The Court: The question is directed to water 
level. There is reference to water level. 

He may answer. 


By Mr. Chapman: 


Q. If the water level on the outside is three or four 
feet below this emergency exit, to which I am pointing, 
where would it be on the interior of the plane? Assum- 
ing that it was the same level? 
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(394) 


Just point approximately. I don’t want it in exact 
inches. 


The Court: I think the witness ought to be told 
that we do not want a guess. If he has an opinion, 
he may say so, 

Mr. Junkerman: If Your Honor please, may 
we have the attitude of the plane at the time, so 
that he can have something to go on? 

The Court: I told you gentlemen yesterday, 
with reference to hypothetical questions, that I want 
them framed in classic pattern. So if you are in- 
sisting on your objection to this question, by virtue 
of what now appears to be the problem, I will ex- 
clude the question. 

Mr. Chapman: But, Your Honor—— 

The Court: Just a minute. Until such time as 
it is reframed. 

Mr. Chapman: Mr. Ellis testified, Your Honor— 

The Court: Now, please, I follow the testimony, 
Mr. Chapman, and I think I made clear to you 
gentlemen yesterday with reference to what must 
be done in relating to framing hypothetical ques- 
tions. 

The better practice is for lawyers to consult in 
advance and not have the matter argued out as to 
the propriety of the question before the jury. 

Now, when it becomes material, I suggest you do 
that. 

(395) 

Mr. Chapman: I will put one more assumption 
in the question. 

The Court: Why don’t you consult with Mr. 


254a, 
Edward Roy Parfitt—for Plaintiffs—Direct 


Junkerman and tell him what the assumptions are 
that you are going to put there? 

Mr. Chapman: All right, I will do that. 

The Court: Please. 

Mr. Junkerman: It will serve no purpose. This 
witness wasn’t here yesterday, Your Honor, when 
Mr. Ellis testified. 

The Court: Now, please. 


By Mr. Chapman: 


Q. Now, assume that on the outside of the plane the 
water level is three or four feet below this rear emergency 
exit. 

Assume further that the plane is lying in the water in 
a nose up attitude, at an angle of approximately 15 de- 
grees. 

Where would the level be at that seat, right about there? 


Mr. Junkerman: Will you put in there that 
there is a hole in the bottom of the fuselage also? 

Mr. Chapman: All right, a hole in the bottom 
of the fuselage, near the center, although that is 
not in the evidence. 


The Witness: If the external water level is 
three or four feet below this window sill, then in- 
side the aircraft, I estimate it would be just about 
at or slightly below floor level. 

Mr. Chapman: That is all. 


Cross examination by Mr. Junkerman: 


Q. Just taking up the last subject first that Mr. Chap- 
man interrogated you about, what was the general posi- 
tion of the plane with respect to the nose of the plane 
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and the tail of the plane as you observed it that morn- 
ing after the plane came to rest? Which was higher than 
the other, the nose or the tail? A. The nose was higher 
than the tail. 

Q. Now, after the crash and after the lights went out, 
did you make a trip or trips into the cabin? A. Yes. 

Q. What was the purpose of going in there? A. To 
evacuate passengers. 

Q. And how many times did you go in there? A. Two 
or three times. 

Q. Describe what happened when you went in there the 
first time? A. When I entered the cabin, the second 
engineer was already there, and approximately eight or 
ten passengers were (397) standing waiting for instruc- 
tions. 

I sent them through the front cabin door to the crew 
compartment to evacuate into the dinghies. 

Q. Was there stewards, or a steward, on the plane at 
the time? A. I shouted towards the back to the steward 
to open all the emergency exits. There was no reply and 
there was nothing to be seen. It was jet black. 

I opened two of the emergency exits on the left side 
and that cleared the fumes slightly. 

There were a couple of injured passengers, who ap- 
peared to be injured, and Mr. Kievits and myself lifted 
them out of their seats and evacuated them to the dinghies; 
and then went further towards the rear; and there was 
still no sign or sound of life from the rear of the aircraft; 
and at a position roughly about the trailing edge of the 
wing I fell in a hole in the floor of the aircraft, and 
whereas previously the water level had been about knee- 
high, it came somewhere about my waist in this hole. 

I then felt very dizzy from the effect of the fumes and 
went to the crew compartment to get some fresh air. 
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Then Mr. Kievits felt the same way, and he also came 
for some fresh air. 

Then we went back and tried to get to the rear of this 
hole in the floor, but it was obstructed with wreckage, 
(398) and perhaps baggage under water, and it was very 
difficult to get through the hole. 

I did manage to get just behind it and climb out of 
the hole, by which time I felt even more dizzy than before, 
and I felt that I was staggering and so I went back for 
some more fresh air again. 

On returning to the cabin, after some fresh air, the 
captain ordered me to take the dinghy with the passengers 
and go ashore. 

Q. Did he say anything about trying to get help ashore? 
A. Yes. He said: We have some badly injured passen- 
gers; will you take the fit passengers and make your way 
to shore and bring help. 

Q. Now, at this time that you fell in the hole, was that 
in the center of the fuselage? Was that hole in the floor, 
in the center of the fuselage? A. Yes. 

Q. And where was that hole, would you say, with re- 
spect to where the wing section goes under the fuselage? 
A. It was over the wing area. 

Q. Over the center wing section? A. Yes. 

Q. That is where the hole was? A. Somewhere in that 
vicinity. 

(399) 


Q. Was there also a hole in the roof of the fuselage? 
A. There was. 

Q. And with the plane in that position, was the fluid, 
water, gasoline, or whatever it was, was it deeper toward 
the end of the plane than it was in the center? A. It 
was deeper towards the rear. 
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Q. And what did you smell, if anything, when you were 
in there, when you talked about being dizzy and having 
to go out and get fresh air? A. Well, there was a gaso- 
line smell, which at first was just annoying and didn’t 
lead to any suspicions of danger, but later on the effect 
of the fumes became apparent and much stronger toward 
the rear of the aircraft. 

Q. When you left there the second time, was there any 
evidence of anyone being conscious or alive in the cabin? 
A. No. 

Q. Do you remember whether there was more than one 
steward on that plane. Were there two or three? A. 
There were two stewards. 

Q. Two stewards? A. Yes. 

Q. Were they in the back of the plane at all the times 
you were talking about? A. They were in the rear of the 
plane. 

Q. And were they ever able to come forward, to the 
(400) forward part of the cabin? 


Mr. Chapman: I object to that question, Your 
Honor. 


Q. Did they ever come forward to the forward part of 
the cabin? A. No. 

Q. Did they live? A. No. 

Q. You were asked a question about a portable oxygen 
bottle. How many portable oxygen bottles were there on 
that plane? A. One. 

Q. Now, when you got into that dinghy with those pas- 
sengers and attempted to paddle towards shore, were you 
able to make any effective headway with the paddles? A. 
No, none. 

Q. Did the wind or the tide have anything to do with 
the direction in which that dinghy was taken away from 
the plane? 
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Mr. Chapman: I object to that as a leading 
question, Your Honor. 

The Court: Well, if he is in the category—he 
may answer. 

Mr. Chapman: I beg your pardon? 

The Court: He may answer. 

The Witness: Yes, the direction that the dinghy 
(401) took was controlled by the wind and the 
tide. 


By Mr. Junkerman: 


Q. And did that wind and tide take you away from the 
plane and toward the shore? A. It did. 

Q. And was that in a direction, from where I am point- 
ing on this exhibit, in that direction? A. Yes. 

Q. Captain, you testified on direct concerning the fact 
that you became airborne and the fact that your altimeter 
showed that you were at a certain altitude. 

Would you kindly describe the conditions of light and 
darkness after your plane became airborne and after it 
approached the end of the runway? What were you fac- 
ing? A. Once we had passed the dike at the end of the 
runway, there was nothing to see any more. It was pitch 
black, and no more lights, no village lights, or farm 
house lights; nothing. 

Q. No reference points of any kind? A. No ground ref- 
erence at all. 

Q. Plaintiffs’ counsel asked you a number of questions 
about trim tabs, and I think you explained that there 
were trim tabs that assisted with respect to the elevators 
on the tail of the plane, and also trim tabs on the rud- 
der; is that correct? (402) A. Yes, sir. 

Q. And they also have trim tabs on the elevators; is 
that right? A. On the elevators, the rudders, and the 
ailerons. 
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Q. Now, what did you say the main purpose of the trim 
tabs were? A. To assist the pilot and reduce the loads 
on the control column. 

Q. In other words, when he is lifting back on the wheel, 
or turning the wheel and so forth, those trim tabs assist; 
is that it? A. Yes, they reduce the muscular effort re- 
quired. 

Q. Let us suppose the rudder is in perfect trim, and 
the horizontal stabilizer is, and the ailerons are, is there 
any reason for using trim tabs at all? A. No. 

Q. Now, when you went back into the cabin, did you 
have a flashlight? A. Yes, I did. 

Q. How did you carry it? A. At first in my hand, but 
later between my teeth. 

Q. You carried it in your mouth, between your teeth? 
A. Yes, 

Q. When your dinghy left with the passengers, did you 
hear anybody on the tail of the plane? (403) A. No. 

Q. Did you know anybody was on the tail of the plane? 
A. I had no idea. 

Q. Had there been any sound made that you could hear? 
A. Nothing. 

Q. From your knowledge of the trip or trips that you 
took into the cabin yourself that you described, was there 
any way possible for you to get to the position or the 
place where the emergency transmitter was in the stern 
of the plane? 


Mr. Chapman: I object to that question. 

The Court: You better come to the bench. 

(Thereupon counsel approached the bench and 
the following occurred :) 

The Court: Mr. Chapman, I may be incorrect, 
but I assume under Rule 43(b) he has a right to 
impeach this witness and contradict this witness. 
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Mr. Chapman: But he is called as a hostile wit- 
ness. 

The Court: But this is the rule, Rule 43(b). 

Scope of examination and cross examination. A 
party may interrogate any unwilling or hostile 
witness by leading questions. A party may call 
an adverse party or an officer, director, or man- 
aging agent of a public or private corporation, 
or of a partnership or association which is an ad- 
verse party, and interrogate him by leading ques- 
tions and contradict and impeach him in all re- 
spects—— 

Mr. Chapman: He is adverse. That is what I 
am calling him for. 

The Court: I understand that. 

I was about to say that when you interrupted 
me. 

In all respects as if the witness had been called 
by the adverse party, and the witness called may 
be contradicted and impeached by or on behalf of 
the adverse party also. 

That is what he is doing. 

Mr. Junkerman: I am dealing with the subjects 
he brought out. 

The Court: He may do it by cross examination 
in all situations of the subject matter. 

Mr. Junkerman: That is what I am doing. 

Mr. Madden: I don’t think this is possible, Your 
Honor. It is a conclusion. It is not factual. It 
is a conclusion on cross examination. 

The Court: It is an opinion predicated on the 
factual situation as presented to this individual, 
the inference being, if the question is not asked 
and answered that there was a possibility, and I 
think the jury is entitled to know the answer. 

I will let him do it. I will let him answer. 
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Mr. Chapman: All right, sir. 

(Thereupon counsel resumed their places in the 
courtroom and the following occured :) 

Mr. Junkerman: Will you read the question, 
pleaes, Mr. Reporter? 

(The last question was read by the reporter.) 

The Witness: Whenever I tried to get beyond 
the hole—— 

The Court: Well, that question, I think, should 
be answered simply, Yes or No. 

The question was: Could you reach the emer- 
gency transmitter? 

The Witness: I could not reach the emergency 
transmitter. 


By Mr. Junkerman: 


Q. And was anybody else from the front cockpit, to 
your knowledge, was anybody else able to get back fur- 
ther in the cockpit than you were able to get back, if you 
know? 


Mr. Chapman: I object to that. 
The Court: Well, that is a matter of conjecture. 
I will exclude that. 


By Mr. Junkerman: 


Q. Do you know whether anyone else from the front 
cockpit of the plane got back to a point further back than 
you did, after you made your first or second trip? (406) 
A. I don’t know. G 

Q. Now, you described for plaintiffs’ counsel the buf- 
feting that you experienced, and I think you said that 
that was associated with where you first made contact 
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with the surface of the water; is that correct? A. That 
is, yes. 

Q. Now, what happened to you personally—I will with- 
draw that. 

After that first buffeting, was there a second buffeting 
that you experienced? A. There was. 

Q. And then the plane made a turn to the left; is that 
it? A. No, it turned to the right. 

Q. Turned to the right? A. Yes. 

Q. And then it came to a stop; is that right? <A. Yes. 

Q. Now, between the time of the first buffeting and. 
the time of the second, what if anything happened to you 
personally? 

Let me put it this way: Were you in full control of 
everything that you were doing? A. Oh, yes. 

Q. Were you in any way stunned by the buffeting? 
(407) A. No. 

Q. What did you do after the plane came to a stop? 
A. When the plane stopped, I stood between the two 
pilot seats and shouted to the flight engineer to turn off 
all the emergency shutoffs, the fuel shutoff and all elec- 
trical circuits ; 

He replied that he had already done this, and that he 
had the whole cockpit crew make their way back towards 
the crew compartment. 

Q. Did you see the captain go back? A. The captain 
was right behind me and came with me to the crew com- 
partment. 


Mr. Junkerman: That is all. 


Redirect examination by Mr. Chapman: 


Q. Now, I believe you said that you got beyond this 
hole in the floor at one time? A. Yes. 
Q. When I said beyond, I mean aft of the hole in the 
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floor. A. I would rather say climbed out on the aft side 
of the hole. 

Q. All right. A. It was a matter of inches behind the 
hole, and then I had to return forward. 


(408) 


Q. From your observation, was the water level aft 
of the hole, approximately the same as the water level for- 
ward of the hole? A. No. 

Q. You said that forward of the hole was about knee- 
deep? A. That is right. 

Q. And how deep was it aft of the hole? A. Well, it 
was so dark it was impossible to tell accurately. 

Q. Now, you said that you could not get back aft of 
the hole. Was that because of the gasoline fumes, was it? 
A. That is right. 

Q. And that was the only reason, wasn’t it? A. That 
was the only reason. 

Q. Did it occur to you to make use of the portable 
oxygen mask and bottle? A. It never occurred to me at 
any time. 

Q. Did anyone use it to your knowledge? A. I don’t 
know. 

Q. You didn’t see anyone using it, did you? A. No. 

Q. And you say that is the only reason, the presence of 
fumes, is the only reason you could not have gotten back 
to the galley? A. Yes. 


(409) 


Q. Now, Mr. Junkerman asked you if you had any land 
guides for your navigation or operation of the plane after 
you passed the obstruction lights. You were in complete 
darkness? <A. That is right. 
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Q. That is what is known as instrument flying from that 
point; is that right? A. That is correct. 

Q. And you are trained to do that, aren’t you? A. 
Certainly. 

Q. And Captain Viruly is trained to do that? A. Cer- 
tainly. 

Q. In fact, there is nothing unusual about an instru- 
ment takeoff, is there? You do it all the time, don’t you? 
A. It happens quite frequently. 

Q. That is what you were doing this night; isn’t that 
right? A. Not the actual takeoff. 

Q. Well, after you got past the obstruction lights, it 
was an instrument climb or take off? A. That is right. 

Q. And you said that the engineer was ordered to cut off 
all electrical circuits. How did he physically do that? 
A. I don’t know. 

Q. Don’t you know how to cut off the circuits? (410) 
A. I used to know; I no longer remember. 

Q. Wouldn’t that be cutting off the batteries? A. That 
would isolate all electrical equipment. 

Q. Cutting off batteries; Cutting off generators? A. 
That is right. 

Q. And that is all, isn’t it? And when you do that you 
are done; is that right? A. Yes, and you would have no 
more electrical equipment which you can use. 


Mr. Chapman: Well, now, I move to strike out 
the rest of that answer. It is not responsive. 

Mr. Junkerman: I think it is very responsive, 
Your Honor. 

The Court: Well, we won’t argue the point. I 
will let it stand. 
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Q. What about these trim tabs again? I understood you 
to say this morning, or maybe this afternoon, that it 
relieved the load on the control column by use; is that 
right? A. That is right. 

Q. And what it does, that is its function, isn’t it, to 
relieve the load on the control column? A. Yes. 


The Court: Mr. Chapman, you dropped your 
voice after you said “control”. Control what? 
(411) 
Mr. Chapman: On the control column. 
The Court: The witness has answered. 


By Mr. Chapman: 


Q. Did Captain Viruly see you when you went off in the 
dinghy? Did he observe your departure, if you know? 
A. I don’t know. 

Q. So you don’t know whether he observed the difficulty 
you were having in maneuvering with the passengers, do 
you? A. I don’t know. 

Q. When you left, I understood you to say that there 
were no passengers alive in the plane when you left; is 
that right? A. I didn’t say there were no passengers 
alive; to my knowledge I had seen or heard nothing, which 
would indicate that there were live passengers. 

Q. Captain Viruly was still there with some other mem- 
bers of the crew when you left? A. That is right. 

Q. Did you see Captain Viruly when he came in with 
his party later that morning? A. Yes, not—no, not when 
he came in with his party. 

Q. Do you know how many passengers he had with him 
in his dinghy? A. No. 
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(412) 


Q. He had some, didn’t he? A. Oh, yes. 

Q. Now, you said that he put the passengers that were 
injured in your dinghy to get them ashore; is that right? 
A. No. 

Q. Oh, I understood you to say that. A. No. 

Q. Now, tell me, how many passengers were injured 
there? 


Mr. Junkerman: I object to this as immaterial, 
Your Honor. 

Mr. Chapman: Well, you brought that up. 

The Court: Now, just a minute. I really don’t 
think it is material. 

Mr. Chapman: May I make an observation? 

The Court: Yes. 

I think he made some reference to it, but it wasn’t 
objected to and I let it stand. But if it is now made 
a point of, I will exclude it because it is not 
material, and that applies to the question that you 
were about to ask, and it applies to the question and 
answer that he did ask. Immaterial. 

Mr. Chapman: Very well, Your Honor. 

(413) 


By Mr. Chapman: 


Q. Now, when you left in your dinghy there, is that 
when you made that remark to Captain Viruly, about there 
was no hurry? 


The. Court: I beg your pardon. I did not get 
that. 
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By Mr. Chapman: 


Q. When was that, when with respect to the time you 
left in your dinghy, when did you say to Captain Viruly, 
there is no hurry, the plane is not sinking any more? A. 
That was after the first time that he ordered me to go with 
the dinghy. 

Q. And how many times did he order you to go? A. 
Twice. 

Q. And how much time elapsed between the two orders? 
A. Couple of minutes or less. 

Q. This portable oxygen, does it hang on the wall in 
the cockpit, this portable oxygen equipment? A. Yes. 

Q. And you had that equipment on this plane at that 
time, didn’t you? A. We did. 

Q. Was it fully loaded with oxygen? A.I can’t say 
from my own knowledge that it was. 

Q. It should have been, shouldn’t it? It was required 
to be, wasn’t it? (414) A. (The witness nodded his head.) 


Mr. Junkerman: Objected to, Your Honor, as a 
prooability and not in issue here. 

Mr. Chapman: Did the reporter get his assent? 

Mr. Junkerman: I object to the question, Your 
Honor. 

The Court: The witness has said it was there, 
and he has no knowledge of its capacity from the 
standpoint of loading. 


By Mr. Chapman: 


Q. Was the oxygen mask available? <A. Yes. 

Q. Were they kept in the cockpit too? A. They were. 
_ Q. Each cockpit crew member had a mask; right? A. 
Each cockpit crew member had a mask. 


Mr. Chapman: That is all. 
The Court: Will you gentlemen come to the 
bench? 
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(Thereupon counsel approached the bench, and 
the following occurred:) 

The Court: Now, this is a matter that I hesitate 
to bring up, but in the circumstances I feel I have 
to if you have completed your examination of this 
witness. 

Mr. Chapman: Yes. 

The Court: And I do not want to intrude myself 
(415) in it by asking a question, but it is important 
to me. 

Mr. Junkerman: I was going to ask a couple of 
questions, Your Honor. 

The Court: Well, all right. 

Let me see my pretrial order here. 

Emergency lights. That is what I am concerned 
about. 

Mr. Chapman: Well, he didn’t testify about that. 

The Court: Well, I am assuming if anybody 
would know, he would know. 

Mr. Chapman: He said it was dark in there. 

Mr. Junkerman: He said all the electrical equip- 
ment went off. 

The Court: But I am not talking about electrical 
equipment as such. In reference to the electrical 
system of the plane, do I understand that his testi- 
mony relates to batteries, that this over-all switch 
shuts off all batteries and lights? Did it shut off his 
flashlight? 

Mr. Junkerman: That is something which was in 
his hand. 

The Court: All I am interested in, was there any 
other ‘equipment of that character? 

Mr. Chapman: There should have been. 

Mr. Junkerman: There was nothing but his flash- 
light, Your Honor. 
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Mr. Walcott: That is a very good point, Your 
Honor. 

The Court: All right. 
(Thereupon counsel resumed their places in the 
courtroom and the following occurred:) 


Mr. Chapman: May I ask that one question before 
I suspend, Your Honor? 

Mr. Junkerman: Well, I thought you had sus- 
pended. 

Mr. Chapman: I thought I was through, but I 
mean, His Honor reminded me—— 

The Court: Now, don’t get His Honor mixed up 
in this. I just brought you to the bench. I will 
stay right here. I am not going to get down there. 


By Mr. Chapman: 


Q. Was it completely dark inside the cabin, except for 
your flashlight? A. It was. 

Q. Was this plane equipped with crash lights, emer- 
gency lights? A. No. 

Q. It was not? A. No. 

Q. Do you know what crash lights are? 


The Court: Well, I am assuming that the witness 
would not answer the question unless he had some 
knowledge of the question that applies. 

Mr.Chapman: All right. That is all. 


Re-cross examination by Mr. Junkerman: 


Q. I don’t think anyone, despite all your testimony, I 
don’t think anybody asked you about your aviation back- 
ground and history. Will you state that for the record? 
A. I started flying in about early 1942. I was in the Royal 
Air Force at that time, and I served for five years in the 
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Royal Air Force; and when I left the service at the end 
of the war, I spent two years working in an aircraft 
factory, and then returned to flying. 

I started again flying for a small, non-scheduled opera- 
tor, and most of the work was flying on the Berlin airlift. 

Q. On what? A. On the Berlin airlift in 1948, and then 
in January, 1949, I joined KLM. 

For some time I flew as third pilot on Constellation air- 
planes, and I think about a year after joining KLM, I 
became captain of DC-3 airplanes. 

This function was carried out part of the time, and the 
rest of the time I spent flying as third pilot, and later as 
second pilot on Constellation type airplanes. 

Around about 1954 or 1955, I was made captain on 
(418) Convair 240 and 340 airplanes, and still continued 
in my function as co-pilot on Constellations. 

Then toward the end of 1955, I concentrated on European 
flying only, and since that time I have been flying as 
European route captain, first on Convairs, and later on 
Viscount aircraft, and at present—— 

Q. Excuse me. How long has it been since you have 
flown the 1049 type airplane of which PH-KLY is one? 
A. About four years. 

Q. So your lack or recollection and familiarity with it 
today is due to the fact that you have not flown it in the 
last four years; is that right? A. That is right. 

Q. After you eventually got to shore in that dinghy 
that you described, did you go up to the control tower? 
A. Yes. 

Q. Did you try to assist from that point? <A. I did. 

Q. Just how much freedom of movement would you have 
if you had this oxygen tank, described by plaintiff, 
strapped to your back when you went into that cabin? 
A. Normal walking would certainly be possible, but to 
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carry out any rescue operations in the dark, that would 
have been extremely difficult. 


Mr. Junkerman: That is all. 


(419) 
By Mr. Chapman: 


Q. This equipment would not prevent your picking up 
the transmitter by the strap, would it, if you had it avail- 
able? A. No. 


By Mr. Junkerman: 


Q. Do you know whether it was possible for you to get 
back there that morning? <A. No. 


Mr. Junkerman: That is all, Captain. 

(The witness was excused.) 

The Court: We will take a five-minute recess at 
this juncture. 

Please do not talk about the case with anyone 
else, Members of the jury, and again, if anybody 
talks to you about it, let me know about it. 

(Thereupon a short recess was had.) 

Mr. Chapman: Your Honor, there was one very 
simple question I wanted to ask Mr. Parfitt, if I may 
have your permission. 

The Court: Mr. Parfitt, will you resume the 
stand? 

We will wait for Mr. Junkerman to come in, but 
you resume the stand in the meantime. We will 
have you there when he gets here. 
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(420) 

Now, Mr. Junkerman, Mr. Chapman has indicated 
to the Court that he wishes to recall Mr. Parfitt for 
one more question. 

Mr. Junkerman: All right, sir; go ahead. 

The Court: Which he characterizes as a simple 
question. 


Thereupon 
Epwarp Roy ParrFittT 


resumed the witness stand and, having been previously 
duly sworn, was examined and testified further as follows: 


Further redirect examination by Mr. Chapman: 


Q. Is there a short message, an international message 
for distress, if a plane is in distress? A. There is. 

Q. What is that? A. It is to prefix any message you 
send by repeating the word “May-day” three times. 

Q. Are you saying that you identify the plane and then 
say May-day? A. No, you call May-day first, and then 
you identify it. 

Q. It would be in this case May-day, King Yoke? A. 
Yes, May-day three times, and the call assigned. 


Mr. Chapman: That is all. 
(421) 


Further recross examination by Mr. Junkerman: 


Q. Was there any opportunity or chance for you to do 
that that morning, to make any such call? A. No. 

Q. Why did you not use an oxygen bottle when you went 
back into the cabin? 
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Mr. Chapman: I object to that as calling for a 
conclusion of the witness. 

Mr. Junkerman: That is a factual question. 

The Court: Now, gentlemen, you have to give 
me credit. I have been around a little while. 

He may answer. 

The Witness: The fact that I could smell petrol 
fumes in the cockpit only indicated to me that 
there was a fire risk. I had no idea that they were 
dangerous from an asphyxiating point of view. So 
there was no reason to use oxygen equipment. 

Later on, when I was affected by the fumes, then 
it was too late because I could no longer even think 
straight. 

So oxygen never entered my head. 

Mr. Junkerman: That is all. 

Mr. Chapman: That is all. 

The Court: Thank you. Step down. 

(The witness was excused.) 


Mr. Chapman: All right ,sir. 

We will resume, and I have another deposition to 
read. 

I will read from the deposition of a Mr. Henri 
Egbertus Oudshorn. 

The Court: Well, that is spelled how, for the 
benefit of the Court? 

Mr. Chapman: O-u-d-s-h-o-r-n. 

Mr. Junkerman: May I ask if plaintiff has made 
any attempt to get this witness into court? 

The Court: I don’t know. I am assuming that 
the deposition is proper, and the answer to that 
question is “No.” But I don’t know. 
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Mr. Chapman: The Witness, according to this 
deposition and our information, is living in Long 
Island. 

The answer is “No,” we have made no attempt. 

He lives in Long Island, Your Honor. 

(423) 

The Court: All right. 

Mr. Chapman: This is on page 5. 

(Thereupon the deposition of Henri Egbertus 
Oudshorn was read to the jury as follows, Mr. 
Chapman reading the questions, and Mr. Madden 
reading the answers:) 

(Reading) 


“Q. Please give us your full name and address for the 
record, sir. A. Henri Egbertus Oudshorn, 445 South 
Broadway, Lindenhurst, New York. 

“Q. What is your present occupation. A. At the mo- 
ment I am a dispatcher with Swissair, sir. 

“Q. Where are you engaged as a dispatcher for Swiss- 
air? A. At Idlewild Airport. 

“Q. Where do you presently reside? A. The address, 
you mean? 

“Q,. Yes. A. 445 South Broadway, Lindenhurst. 

“Q. How long have you been dispatcher for Swissair? 
A. That is since the 15th of September 1958. 

“Q. Where had you worked prior to September 15, 1958, 
immediately prior? A. I was with KLM until the first 
of July 1958 and (424) between the 1st of July and the 
15th of September I was unemployed. 

“Q. How long had you been with KLM? A. I started 
with KLM February 1946 until July 1958, about twelve 
and a half years. 

“Q. What particular work did you do while with KLM? 
A. I started as a radio operator, flight radio operator, and 
later on I became a navigator-radio operator. 
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“Q. When did you become a navigator-radio operator? 
A. That was in 1956. 

“Q. Were you originally engaged by KLM as a radio 
operator? A. That’s right, sir. 

“Q. And you continued with KLM as a radio operator 
until this date in 1956 when you became a navigator? 
A. Well, it was in combination of navigator and radio 
operator, you see; until the date I became “navro”, as 
we call it, we did only the radio work. But later on it 
was combined with navigation. 

“Q. Can you give me the approximate time that it be- 
came combined with navigation? (425) A. What did you 
say again? 

“Q. I understood you to say that at first you were radio 
operator. <A. Yes. 

“Q. Then at some later time your work became com- 
bined with navigation? A. That’s right. 

“Q. About when did that occur? A. Let’s see—it was 
in February—February 1956. 

“Q. That you took on some navigation? <A. That’s 
right. After that, then I became navigator. I took a 
course.” 


Mr. Chapman: Now, going to page 8, and start- 
ing with Question 3: 
(Reading). 


“Q. You were, I believe, the radio operator on KLM 
King Yoke, which crashed in the Shannon River? A. 
That is correct. 

“Q. On September 5, 1954. Do you remember that 
date? A. Yes. 

“Q. Did you have a second radio officer on that flight? 
A. No, I was all by myself. 
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“Q. Was that customary on a KLM Super Constella- 
tion, to have only one radio operator? A. Yes. In that 
time, the pilot started radio communication by telephone, 
overland, say, from Amsterdam. And during the crossing 
then the radio operator took over on CW. 

“Q. What is ‘CW’? A. That is a Morse code, you know. 

“Q. Will you describe the radio equipment, communica- 
tion equipment that you had on this plane on this oc- 
easion? A. Gee, I hope I remember that. 

“We had what we eall two HF sets. They were used. 
for long distance communication, and that means two 
transmitters and two receivers for this purpose, plus one 
spare receiver, and we had two VHF transceivers, what 
was used for short distance communications. 

“Q, In addition you had an emergency transmitter? A. 
We had an emergency transmitter for emergency, of 
course. 

“Q. How is this emergency transmitter powered? What 
power does it have? A. You power it with a dynamo 
that you crank, you know, by hand. 

“Q. In other words, the act of turning the (427) handle 
generates the power? A. That is correct. 

“Q. Describe how this equipment operates; how do you 
operate it; how do you send the messages; how do you 
receive messages? A. You can’t receive messages with 
this equipment. The whole thing is—while you crank, it 
sends automatically SOS, on the International emergency 
frequencies. That is the 500 ke for shipping frequencies, 
and then they have one for the air-sea rescue that is in 
the 8 megacycles. I don’t remember if it is 8.4, something, 
megacycles. It is so long ago that I don’t remember. 

“Q. What do you have a little hand on that to set it for 
either the 500 or the S— A. No, it works simultaneously. 

“Q. You said that was called the ‘airfield rescue de- 
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partment’? <A. Air-sea rescue. They are located along 
the coasts, you know. 

“Q. Do you know the range of that emergency trans- 
mitter? A. Well 

“Q. Approximate range. <A. Well, that depends. If it 
is used in daytime (428) or night-time, of course. 

“Q. Well, at night. A. Well, I would say in 500ke, 
maybe two hundred miles. 

“Q. And how about the other? A. And the HF fre- 
quency, that is—well, it is quite a big distance. I would 
say an estimate of six, seven hundred miles.” 


Mr. Chapman: Now, to page 12, Question 3. 
(Reading) 


“Q. How does the HF set operate? A. How do they 
operate. 

“Q. How do you send and receive? A. We have them 
aboard; you mean in the cockpit? 

“Q. In the cockpit, right. A. Well, the HF set, in that 
time, was controlled by the radio operator. They were 
tuned—let’s see, I think they had, in that time, twenty- 
four channels, crystal controlled, and on other channels 
you could tune by hand, manually. 

“Q. But if you wanted to send a message of some sort, 
on an HF set, just what would you do? Just tell us the 
steps you would have to take. A. Well, let’s say for a 
fixed frequency for an airport frequency, you just—— 


(429) 


“Q. You are just taking off from an airport and you 
want to send a message to the tower. A. Then we use 
VHF. 

“Q. Then tell me how you use that. A. VHF is con- 
trolled by the co-pilot. And he just tunes a box—a letter 
and figure code, to combine a certain frequency. Say, for 
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tower frequency he tunes to a combination of one letter 
and one figure, and then it automatically tunes the trans- 
mitter and the receiver for the tower frequency. 

“Q. Now, that tuning has already been done, has it not, 
before the plane takes off? A. Yes. 

“Q. And now you are in the air, let’s assume. A. Yes? 

“Q. Tell me how you send a message back to the tower, 
from your position in the, cockpit. Do you just talk into 
a transmitter? A. Well, yes, you use your microphone, of 
course, and you call the tower by its name and give your 
own name, say, for instance, ‘Shannon Tower, this is Peter 
King Yoke’. That was at that time. 

“Q. And am I correct in understanding that it is simply 
a matter of talking into a microphone? A. That is correct. 


(430) 


“Q, As radio operator, do you wear a microphone on 
your neck, around your neck, on take-off? A. No, it is in 
the hand. 

“Q. You have one at your desk? A. That’s right. 

“Q. You do sit at a desk, the radio operator? A. Yes. 

“Q. Is that microphone on a take-off turned on, so that 
messages can be sent and received? A. Oh, sure.” 


Mr. Chapman: Now, to page 15, Question 1. 
(Reading) 


“Q. After you went with KLM, did you have any train- 
ing, or will you describe the training you were given, if 
any, in emergency procedures, airplane emergency pro- 
cedure? A. Oh, yes. We had regular dinghy drills. I 
had one—what we call ‘wet dinghy drill’ in the swimming 
pool. 

“Q. Well— A. (Continuing) And then we had once a 
year a three-day training, special, in emergencies, and then 
before every flight, over water; the whole crew came to- 
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gether and had a standard dinghy drill for the plane they 
were going to take off with. 


(431) 


“Q. Before each flight? A. That’s right. 

“Q. What kind of drill was that you called it before 
each flight? You said some words for it; I didn’t catch 
it. A. Well, the usual; the crew came together under 
the supervision of an instructor, who went through the 
whole procedure, and got acquainted where to find the 
emergency equipment, like axes, and life—safety belts 
and other things. 

“Q. Was that before every flight? A. That’s right. 

“Q. You say you were shown where this equipment was 
kept on the plane before each flight? A. That’s right. 

“Q. You actually went there and saw it? A. No, they 
had a big diagram of the plane in the room, you know, 
and there they showed where to find that equipment 
and it was up to you—well, you went—before you left, 
you went in the plane and looked it up if it was there, 
you know. 

“Q. You said you had one wet dinghy drill, is that 
right? A. That is right, what we call wet dinghy drill, 
yes. 

“Q. You had only one during the whole time (432) you 
were there? A. I personally had only one, yes. 

“Q. This wet dinghy drill—was that the only time you 
ever set foot in one of these dinghies? A. In the water, 
yes. 

“Q. Until this accident? A. Well, we, during our once 
a year three-day course had the whole dinghy lay-out 
in the instruction room and there we got acquainted 
with the dinghies, itself, inflated, and sit in them, but 
that was dry, of course. 

“Q. But in the water, this one wet dinghy drill was the 
only time you were ever— A. That’s right. 
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“Q. The only time you ever used it in the water? A. 
Yes. 

“Q. Do you know approximately when that wet dinghy 
drill was held? A. No, I don’t remember.” 


Mr. Chapman: Now, turn to page 19, Question 1. 


“Q. How long before this accident on September 5, 
1954, did you have this wet drill? A. Say that, please. 

“Q. How long before September 1954 were you given 
this wet dinghy drill. (433) A. Well, that was—it must 
be a few years before that. 

“Q. Do you remember what occurred in that wet drill, 
just what was done? A. Yes, we were told, and were 
doing, actually how to get a boat in the water and 
inflate it, and then, with the life vest on, get in the 
dinghy. 

“Q. How big was this swimming pool that you used 
for this purpose? A. Well, let’s see—it was about 75 
by 200 feet. 

“Q. Did you try, on this wet drill occasion, to maneuver 
the dinghy in the pool, on the water? A. No, no. 

“Q. Just was that express to climb in and out of 
the dinghy? You didn’t try to use paddles to get from 
one side to the other, or one end to the other? A. No. 

“Q, And this pool was indoors or outdoors? <A. In- 
doors. 

“Q. Where are these dinghies carried, normally, on 
the plane when it is in flight? A. Pardon? 

“Q. Where are these dinghies carried on board this 
plane? (434) A. They are in the wings of the plane. 

“Q. When you had this drill did you notice a lanyard 
or line attached to the dinghy? A. During the drill? 

“Q. Yes. A. Yes. 

“Q. Is that line made fast by one end to the dinghy 
itself? A. One line is fast to the dinghy, yes.” 
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Mr. Chapman: Now, turn to page 23, Question 7: 
(Reading) 


“Q. What is the purpose of this line that is shown 
fastened to the receptacle there?” 


Mr. Chapman: The answer is at the bottom of 
that page. 
(Reading) 


“A. The purpose of this line? 

“Q. Yes. A. Is that if you ditch in the water and 
the dinghy floats, stays with the aircraft. 

“Q. In other words, this line, this snaffle, is fastened 
to the line on the dinghy; is that what you were say- 
ing? A. I suppose so, yes. 

“Q. And it keeps the dinghy from floating away 
(435) from the aircraft? A. That’s right. 

“Q. Was your seat in the crew compartment on this 
occasion provided with a seat belt? A. That’s right. 

“Q. Did every member of the flight crew have a seat 
with a seat belt? A. That’s right. 

“Q. What is the purpose of seat belts? A. Well, in 
ease of an accident, or in sudden stop or acceleration, 
that you are not thrown out of your chair. 

“Q. And you can continue your duties? A. That’s 
right. 

“Q. If you are not thrown out of your chair? A. 
That’s right. 

“Q. Is there any regulation requiring that these seat 
belts be fastened at any particular time? A. Yes, during 
take off and landing they are supposed to be fastened. 

“Q. When you say ‘during take off’, how much time 
does that encompass during take off? A. Well, that 
means from when you start off blocks until the Captain 
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gives the command to switch off the sign ‘Fasten seat 
belts’. 


(436) 


“Q. Do you remember whether on this occasion that 
is, September 5, 1954 when King Yoke crashed, the 
Captain had given orders to unfasten seat belts? A. 
No. 

“Q. He had not? A. No. 

“Q. As a part of your emergency equipment on board, 
did you have a portable oxygen tank and mask? A. There 
was one in the crew compartment, yes. 

“Q. Before taking off, had the location of that been 
pointed out to you and the other members of the crew? 
A. Yes. 

“Q. Where was that kept, by the way? A. I think—in 
it was stowed over the navigation table, in the crew 
compartment. 

“Q, Was that your table? A. No, the navigator table. 

“Q. Where is the navigation table located in the 
cockpit? A. Well, we have what we call the cockpit, 
where the two pilots, the radio operator and the flight 
engineers are seated, and there is on the other side 
the navigation table. 

“Q, Is it in the same compartment with the pilot 
(437) and co-pilot? A. No. 

“Q. Are you in the same compartment with the pilot 
and co-pilot? A. That’s right, yes. 

“Q. Is there a door between the compartments? A. 
No, there is no door; just a curtain. 

“Q. A curtain? A. Yes. 

“Q. Had you been given any instructions regarding 
when and for what purpose this portable oxygen equip- 
ment was to be used? A. Yes. Well, this was—we were 
instructed for ditching, and as I may say, this special case 
was a crash. 
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“Q. You misunderstood my question. I am not talking 
about this occasion. A. Yes? 

“Q. I am talking about the teaching, the instructions, 
the training that you had been given. A. Yes. 

“Q. —before this accident happened. Were you told 
in the course of that training what this portable oxygen 
equipment was used for? A. Yes. 


(438) 


“Q. What were you told? A. Well, we—let’s see—how 
would I say that—well, one case, for instance, if you were 
pressurized and pressurization went down, then you 
could use this portable oxygen bottle to move free around 
in the plane. 

“Q. You also had for loss of pressure, oxygen outlets 
by each passenger seat, did you not, in this plane? A. 
I don’t remember that. That was not my field, you 
know. 

“Q. But at any rate that was one use to be made of 
this portable oxygen equipment? A. That’s right. 

“Q. Were you told at any time when it might be 
used? This is in your instruction. A. Any case of emer- 
gency; let me put it that way. When there was any 
need for oxygen mask. 

“Q. You know, do you not, what purposes oxygen is 
used for, generally speaking, Mr. Oudshorn? A. You 
mean when you get poisonous gas in the cabin? 

“Q. Yes. A. Or in the cockpit? 

“Q. That’s right. (439) A. That’s right. 

“Q. It is used for that purpose? A. That’s right, yes. 

“Q. Were you told that in your training? A. Oh, 
sure. 

“Q. Did you have life vests on board, on this occasion? 
A. Oh, yes. It is a law. 

“Q. Where were the life vests kept for crew members? 
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A. For the crew members they were kept in the crew 
compartment, over the bunks. 

“Q. Is that the compartment aft of the cockpit? 
A. Yes, that is where the navigator is located. 

“Q. Do you know whether or not life vests were also 
provided for passengers? A. Yes, they were in the 
cabin in the—— 

“Q. Do you know where they were kept? Were they 
kept by each seat or in some central place? <A. In the 
rear of each seat. 

“Q. In the rear of each seat? A. Yes. 

“Q. Did each crew member have a flashlight? A. They 
were stored in the crew compartment as well, and there 
was for each crew member a flashlight on board. 


(440) 


“Q, Where was yours kept? A. As well in the crew 
compartment; they were kept together in the bag. 

“Q. Was it hanging in the cockpit, or in one of these— 
A. In the crew compartment. 

“Q. In the crew compartment? A. Yes. 

“Q, Aft of the cockpit? A. Yes. 

“Q. And all together in one bag? <A. Yes, sir.” 


Mr. Chapman: Now, over to page 33, Question 2, 
at the bottom of the page. 
(Reading) 


“Q. All right, now, will you describe, briefly, the flight 
on this occasion from Amsterdam to Shannon?” 


Mr. Junkerman: Where are you, sir? 

Mr. Chapman: Page 33, Question 2. 

The Court: Well, now, that is something I 
ruled on yesterday, wasn’t it? 

Mr. Junkerman: Yes, sir. 


285a 
Colloquy of Counsel 


The Court: Amsterdam to Shannon, I do not 
think we are concerned with that. 

Mr. Chapman: Well, I wanted to tell the com- 
plete (441) story, Your Honor. 

The Court: Well, I ruled on that yesterday, 
Mr. Chapman. 

Mr. Chapman: We will see where I pick up, Your 
Honor. 

Mr. Madden: May I step down, one moment 
Your Honor? 

The Court: Yes. 

Mr. Chapman: May I approach the bench? 

(Thereupon counsel approached the bench, and 
the following occurred: ) 

Mr. Chapman: This is dealing with another 
purpose, which is to show they had put in a new 
transmitter that was working perfectly, a new 
radio transmitter. 

Mr. Junkerman: I didn’t hear you. 

Mr. Chapman: This is leading up to the point 
that they put in a new radio transmitter, and 
he says it was working perfectly. 

Mr. Junkerman: There is no contention to the 
contrary, as I understand it, that the radio trans- 
mitter was not. 

The Court: Well, in other words, a conclusion 
could be drawn that perhaps—well, you are talking 
about the regular radio equipment? 

Mr. Chapman: Yes. 


The Court: He may answer. 

Mr. Junkerman: There is no testimony that any- 
body attempted to work the radio and it would 
not work. 

The Court: The testimony as I have it from 
this witness is that there was before him a micro- 


286a 
Colloquy of Counsel 


phone and VHF set, tuned on a frequency to 
the tower. 

Mr. Junkerman: And then everything was turned 
off by the switch. 

The Court: Yes. 

Mr. Junkerman: So that there was none. I 
don’t know the reason for saying it. 

The Court: It comes down to the basis, as I 
view it, of an emergency radio. The question still 
is, however, with reference to the regular equip- 
ment, as to whether he had time. 

Mr. Chapman: That is right. That is what he 
is going to testify about. 

Mr. Junkerman: And the fact of what hap- 
pened at Amsterdam and putting in a new radio 
has nothing to do with it. 


The Court: Well, I have ruled. Let us pro- 
ceed. 

(Thereupon counsel resumed their places in the 
courtroom and the following occurred:) 

Mr. Chapman: Will you continue to read? 

The Court: Come to the bench, gentlemen. 


(Thereupon counsel approached the bench and 
the following occurred:) 

The Court: I want to know if I understand the 
situation. I ruled yesterday that anything that 
transpired generally, without specific reference to 
the matter with which we are concerned, with rela- 
tion to the trip from Amsterdam to Shannon was 
immaterial. Now, if the question is raised with 
reference to radio equipment, that is, the regular 
radio equipment that was in the plane, and Mr. 
Junkerman adds anything with reference to that, 
namely, that the radio equipment was not in work- 


287a 
Colloquy of Counsel 


ing order because new equipment had been put in 
at—— 

Mr. Junkerman: At Shannon. That is where 
they put in the new transmitter. So what was 
in the air from Amsterdam doesn’t make any differ- 
ence. 

Mr. Chapman: Well, it is all in the same picture. 

The Court: Well, if it was put in at Shannon— 
is there any fact that it was of any consequence 
that can be asked of the witness? 

Mr. Chapman: Well, there is the question, Your 
Honor. Question 2, page 33. 

Mr. Junkerman: You will have to look at page 
34 too. 

The Court: Well, I will have to look at it all. 

Mr. Junkerman: That is my point. New equip- 
ment (444) at Shannon or what happened then is 
immaterial. 

The Court: In order to get in the fact that new 
equipment was put in at Shannon, he would have 
to lay a predicate. In order to have it understood 
from the standpoint of consequences, you would 
have to know what the questions were immediately 
before. 

Now, unless you ean bring in—and the point is 
that they had authority, were reported from Am- 
sterdam to Shannon, and new equipment was put 
into it. I don’t see how you can jump in in the 
middle of a sequence and bring that fact out. It 
is important from the plaintiff’s point of view. 

Will you admit it? 

Mr. Junkerman: No, I say none of this is rel- 
evant. ; 

The Court: Well, will you stipulate that there 
was trouble with the radio and transmitter? 
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Mr. Junkerman: No, I think it is totally irrel- 
evant. 

The Court: Well, I don’t. 

Under those circumstances, let us proceed. 

(Thereupon counsel resumed their places in the 
courtroom and the following occurred :) 

Mr. Chapman: We are now at page 33, Question 
2. 

May we have that? 

(445) 
(Reading). 


“Q. All right, now, will you describe, briefly, the flight 
on this occasion from Amsterdam to Shannon? A. Well, 
nothing unusual happened. It was a normal flight. The 
only thing I remember is we were normal operating—” 


Mr. Chapman: You skipped a sentence. You 
skipped: 


“I don’t remember the details.” 


Mr. Madden: I am sorry. 
(Reading) 


“A. From Amsterdam to Shannon, well, nothing unusual 
happened. It was a normal flight. I don’t remember the 
details. The only thing I remember is we were normal 
operating on my part, the radio communications; we had 
normal radio communications. 

Until about—we were nearly in final, when one of the 
VHF transmitters broke down, and after landing in Shan- 
non I reported this to the ground engineer, and he fixed 
the particular radio set, and after he had done that, he 
reported that to me, and I checked the radio equipment 
again, and found it was okay. 
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“Q. Working perfectly? A. It was perfect. There was 
a new transmitter in and that was working perfectly.” 


(446) 


“Q. He put in a new transmitter? <A. Yes. 

“Q. He didn’t simply repair the old one? A. No, they 
changed the transmitter and put in a new transmitter. 

“Q. How long were you on the ground at Shannon Air- 
port between these two flights? A. I don’t remember 
that exactly any more. 

“Q. Did you get off the plane? A. Yes, sir. 

“Q. Did you go into the Terminal Building? A. Yes. 

“Q. Did you get a meal there? Did you eat anything 
there? A. I think we had a meal there. No, just light 
refreshments. 


Mr. Chapman: Now, go to page 36, page 36, the 
top of the page. 
(Reading) 


“Q. I intended to ask you to give me, if you can, the 
approximate size of this emergency radio transmitter 
that you said was on board, the size of it and weight. A. 
Well, that is very light; it is made of aluminum, and now, 
the size—it is made in such (447) a compact size that 
whenever you use it you can put it in between your knees 
and strap it, and crank it, you know, as I told you before 
so it is about—how much is that? (indicating) 

“Q. You have given about a foot and a half. A. Yes, 
by a foot; foot and a half by a foot, about. 

“Q. And made of aluminum, you say? A. Yes. 

“Q. Did you ever use this portable oxygen equipment, 
the tank and mark that go with it— A. No. 

“Q. —in your training? A. In the training, yes. We 
did. 
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“Q, How is that used; how do you put it on and how 
do you use it? A. Well, you hang the bottle on your 
back and put a mask over your face, and then open the 
valve. 

“Q, And then does the bottle have straps on it that 
you put your arms through? <A. Yes. 

“Q. And do the straps interfere with the use of your 
arms when it is strapped to your back? A. No, I wouldn’t 
say SO. 

“Q. How heavy is this equipment? (448) A. Well, you 
want a figure? 

“Q. Approximately. A. I’d say twenty or twenty-five 
pounds. 

“Q. Were you at your station that you had previously 
described when this plane took off from Shannon Airport 
on this occasion? A. Yes, I was. 

“Q. What were you doing at the time the plane took 
off? A. Well, I was keeping my radio log; that means 
I had to write down the clearance that we got. First got 
the taxi clearance out to the runway, and after the usual 
run-up, done by the engineer, we got our take-off clearance, 
and that I had to put down in the log book, of course, 
and—— 

“Q. Did that take-off clearance come to your receiver, 
your— A.I am listening; I was listening on the fre- 
quency what the pilots were using then. 

“Q, And writing down the messages in your radio log 
book? A. That’s correct, sir. 

“Q, Were you able to talk directly to the tower through 
your microphone, at that time? A. If 1 could—if I would, 
yes, I could.” 
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(449) 


Mr. Chapman: Now, I skip the next two ques- 
tions, and would you go down to Question 5. 
(Reading) 


“Q. I see. Do you recall receiving the message from 
the tower of your take-off time? A. No. 

“Q. You don’t recali that? A. No. 

“Q, Prior to take-off, do you recall receiving a message 
giving you clearance, and I believe that it would up, 
‘Check a beam Kilkee’; does that mean anything to 
you flying over channel? A. Yes, that is the normal 
clearance. 

“Q. What does that mean, ‘check a beam Kilkee’? A. 
Kilkee is a marker beacon, west of Shannon, and they 
want us then, after take-off, while you are abeam of that 
beacon, to report that to the tower. 

“Q. On a normal take-off, do you normally get from 
the tower the time of take-off? A. Yes, after take-off, 
they usually give the take-off time. 

“Q, And do you normally acknowledge that, receipt of 
that message? <A. Yes. 

“Q. How is that acknowledgment made? (450) A. You 
usually repeat the time the tower gives, with a Roger.” 


Mr. Junkerman: Would you mind reading the 
next question? 

Mr. Chapman: Mr. Junkerman said “When you 
say ‘you’, do you mean him, personally? 

“Mr, Chapman: Yes. 

“The Witness: You know, I told you already 
the tower communication is done by the co-pilot. I 
am just listening in. 
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“Mr. Junkerman: The co-pilot does the acknowl- 
edging, is that it? 

“The Witness: The co-pilot does the acknowl- 
edging, yes.” 

Mr. Chapman: Now, we will go on. 

(Reading) 


“Q, And normally, when is that acknowledgment made 
with respect to the time the message is received? <A. 
Usually within a minute after take-off. 

“Q. Tell us now, in your own words, your present re- 
collection of everything that happened from the time of 
take-off until the plane came to a stand-still. A. Well, 
we got our take-off clearance, after which we were lined 
up on the runway and we got our (451) take-off clearance, 
and then the Captain gave the command to take-off power, 
and we rolled off the runway, and that time, as I recall, 
I was trying to get a time signal for the navigator as 
well, on one of my HF receivers, and I was jotting down 
my take-off clearance during the take-off, and—well, every- 
thing, according as I can recall, was normal, until I felt 
a shudder in the plane and the feeling that we went down. 

And, well, then we hit the water. 

“Q. You felt this shudder before you hit the water? A. 
That’s right, yes. 

“Q. What happened to you when you felt the shudder? 
A. As I recall, I—let me put it this way—I found myself 
next to my chair. 

“Q. Out of your chair? A. Out of my chair, yes. 

“Q. Your safety belt— A. I didn’t have my safety belt 
fastened on that flight. 

“Q. You didn’t have it fastened— A. No. 

“Q, On that flight? A. No, I didn’t have. 
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(452) 


“Q. You hadn’t fastened it at all? A. No. I usually 
have my safety belt fastened, but just this flight I didn’t 
have my safety belt fastened. 

“Q. Is there any reason for not having fastened it? 
A. No, I couldn’t say ‘yes’. 

“Q. Did you notice whether any other crew members 
did not have their belts fastened? A. I am pretty sure 
that the pilots and engineer had their seat belts fastened. 

“Q. You were thrown out of your seat by the shudder, 
is that right? A. Yes. 

“Q. That is before you hit the water? A. Yes.” 


Mr. Chapman: Do you want me to repeat your 
question? 

Mr. Junkerman: No, it is not necessary. 

Mr. Chapman: Mr. Junkerman said: 


“Did you say you were thrown out of your seat 
before you hit the water?” 


All right. Go on. 
(Reading) 


“That’s right, yes. 
(453) 


“Q. Did you have a sensation of dropping after you 
felt this shudder? A. Yes, I certainly felt that, that we 
were descending. 

“Q. When you went out of your seat did you sit on the 
floor or were you prone? A. No, I was standing on my 
feet. 

“Q. Weren’t you draped over the back of the co-pilot’s 
chair? A. I don’t know if you are familiar with the 
layout of the cockpit, in the Constellation, but if you have 
a picture—— 


294a, 
Excerpts from Deposition of Henri Egbertus Oudshorn 


“Q. I am not sure we have anything but the dials, the 
instrument panel, I mean.” 
Mr. Chapman: Then I asked this question : 
“This may do it here; here is Page 152. 


“A, Yes, this is a clear picture.” 


(455) 


Thursday, November 19, 1959. 


(457) 


“Q. This is Page 152 of Exhibit 3 for identification.” 


Mr. Chapman: That is my question, and I say: 


“This is a photostat,” and then the answer. 
(Reading) 


“A. May I show you here; this is the Captain’s seat and 
this is the co-pilot’s seat. Here is the engineer seated, 
in front of this panel here, and this seat can slide for- 
wards and backwards, you know, and here is the radio 
operator’s seat with his desk here.” 


Mr. Chapman: Now, may I have the discovery 

and inspection Exhibit 3 please? 
(458) 

I offer in evidence this Page 152 that the wit- 
ness identified. 

Then it says there, Plaintiffs’ Exhibit 3 for 
identification. I offer Page 152 in evidence. 

Mr. Junkerman: May I see it? 

Your Honor, I have these objections: In the 
first place, these particular pages were not shown 
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to the witness. A photostat was shown. And 
furthermore, the thing that was shown was not 
a particular serial number of the plane involved 
in the accident, but other serial numbers, I believe. 

And besides it is all accumulation, These are 
merely other pictures of the aeroplane seats, and 
this happens to be in coloring. It is cumulative 
evidence, Your Honor. 

The Court: In any event, on page 43, the wit- 
ness has stated that the exhibit purports to be a 
clear picture of the reference which he has made. 
So I am going to admit it for that purpose. 

Mr. Junkerman: But that wasn’t the picture that 
was shown. We showed a photostat. 

The Court: Well, I don’t know what was shown, 
all I know is that it is here. 

Mr. Chapman: Well, I have the photostat that 
was shown here, if Mr. Junkerman agrees I put 
it in. 

Mr. Junkerman: I don’t agree to do anything. 

(459) 

The Court: Just a minute, gentlemen, please. 

The question on page 43 of the deposition of the 
witness Oudshorn was this: “This may do it here; 
here is page 152.” 


“A. Yes, this is a clear picture.” 


It may go in. 

Mr. Junkerman: But this wasn’t what was shown. 

The Court: Well, I don’t know, gentlemen. 

Mr. Junkerman: Mr. Chapman admits he has 
got it right there, the thing shown to the witness. 

The Court: If you have what was shown to the 
witness, put it in evidence, and not something else. 
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Mr. Junkerman: That is my point, Your Honor. 

The Court: All right. 

Mr. Chapman: Here is the photostat of Page 
452. I will remove it from this book. 

Mr. Junkerman: Let me see it. 

The Court: May I see it? All right. 


(Thereupon the document was received in evi- 
dence and marked Plaintiffs’ Exhibit No. 18.) 


Mr. Chapman: Now, before I pass this to the 
jury, I think some of the other questions that fol- 
low will assist. 

(Reading) 


“Q. This is a photostat. (460) A. May I show you 
here; this is the Captain’s seat and this is the co-pilot’s 
seat. Here is the engineer seated, in front of this panel 
here, and this seat can slide forwards and backwards, 
you know, and here is the radio operator’s seat with his 
desk here. 


Mr. Junkerman: Indicating on the lefthand 
side. 


“The Witness: On the lefthand side, behind the 
Captain’s seat. 


“Q, Behind the Captain’s seat? A. Yes. So this en- 
gineer, or the engineer usually during take-off, he slides 
the seat forward. So when I got out of my seat, I was 
standing here and hanging over the back of this flight 
engineer’s seat.” 


Mr. Chapman: Now, Your Honor, may I pass 
this—— 

The Court: Well, now, make sure that Mr. 
Junkerman agrees on what it is, as to how the 
seats were in that exhibit, because the witness is 
not in flesh and blood on the stand. 
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Mr. Junkerman: Well, that is my objection, 
Your Honor. It doesn’t show what he was point- 
ing to, and the other exhibits in evidence can show. 

The Court: The only point that I make is this: 
Does that show where the Captain was seated, and 
where the co-pilot was seated, and where the en- 
gineer was seated? 

Mr. Junkerman: It doesn’t have it so marked. 

(461) 

The Court: Can’t you agree between yourselves 
as to where these gentlemen were seated? 

Mr. Junkerman: I can’t agree as to what the 
witness indicated, because I didn’t watch him do it. 

The Court: Well, there is evidence from the 
witness Parfitt as to where these gentlemen were 
seated. So it may go in. 

Mr. Chapman: May I say that the nose of the 
plane is here, in the cockpit, and goes back in the 
airplane. 

(Thereupon the reading of the deposition con- 
tinued as follows:) 


“Q. What do you mean by ‘hanging over’?” 


Mr. Chapman: This is question 5 at the bottom 
of page 43. 
(Reading) 


“A. Well, I mean I grabbed the back of the seat and I 
tried to keep standing there. 

“Q. Your feet were on the floor? A. Yes. 

“Q. But your body was kind of draped over the back 
of the engineer’s chair, is that right? A. Yes. 

“Q. So that your testimony will be clear’ to anyone 
looking at Page 152 of this exhibit, there are (462) two 
seats in the forward part of the compartment which were 
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occupied by the Captain and co-Captain, respectively? A. 
That’s right. 

“Q. The lefthand seat, behind that, is a desk and a 
chair, which is the radio operator’s desk and chair? A. 
That’s right. 

“Q. Across a little aisle from that is another desk and 
chair, which you say is the engineer’s desk? A. Yes. 

“Q. Is that right? A. Yes. 

“Q. And you were leaning against the engineer’s chair? 
A. Yes. 

“Q. When you were out of your seat? A. Yes. 


Mr. Junkerman: He was standing up? 
The Witness: I was standing up, on my feet, 
yes. 


“Q, How long, approximately, were you in that posi- 
tion before you hit the water? A. No, I can’t recall that. 
But it was a very short time. 


(463) 


“Q. Did you attempt to send any distress message? 
A. No, I think the time was too short for that. It hap- 
pened all so suddenly, that before we realized —— 

“Q. But the lights were still on at that time, weren’t 
they? A. Well, we were descending, yes; while we were 
coming down. 

“Q. Were the lights burning at that time? A. Until 
we hit the water. 

“Q. Until you hit the water? A. Yes. 

“Q. They continued to burn for time after you hit the 
water? A. No; as I recall, as soon we hit the water, the 
flight engineer switched off the main switch, to avoid 
fire, of course. 

“Q. And the lights burned until he switched off? A. 
That’s right.” 
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Mr. Chapman: Now, go to Page 47, at the top of 
the page. 
(Reading) 


“Q. And the shudder threw you out of your seat? A. 
Yes, 

“Q. How long does it take to send a message when 
you’ve got your VHF open in front of you? (464) A. 
Well, it takes as long as the message lasts. 

“Q. Just takes as long as it takes to say the words, 
is that right? A. You have to push a button and then—— 

“Q. Do you remember hearing the Captain make any 
remarks at the time of the shudder or shortly after the 
shudder? A. You mean any remark? 

“Q. Yes. <A. Yes; well, I think he made the remark— 
he was wondering what was happening, and—— 

“Q. He made that remark before the plane struck the 
water, didn’t he? A. Yes, that’s right. 

“Q. Where were you when he made that remark? 
Were you then standing by the engineer’s seat? <A. Yes, 
yes. 

“Q. Do you remember his exact words, then? A. What 
did he say? Well, of course, he said in Dutch, some- 
thing. 

“Q. You translated it, I believe? A. Yes. 

“Q. For the— A. As I recall, something like ‘My Lord, 
what’s happening?’ ” 

(465) 

“Q. And it was after that that the plane struck the 
water? <A. Yes, sir. 

“Q. Did you feel it strike the water more than once? 
Did it seem to skip on the water? A. Yes, I got the idea 
that it bounced over the water, you know. 

“Q. When did the Engineer switch off the lights? A. 
As soon as the plane came to a standstill. 


300a 


Excerpts from Deposition of Henri Egbertus Oudshorn 


“Q. That is after it had bounced over the water a 
couple of times? A. Yes. 

“Q. He switched off the light when the plane came to 
a standstill? A. That’s right. 

“Q. Had there been any dimming of the lights before 
he switched them off, at all? A. No, I didn’t notice that. 

“Q. You noticed that there had not been any dimming? 
A. Lhad my desk light. I was working on my radio, and 
I can’t recall that this light has been dimming during the 
take-off. 

“Q. Did you feel at the time you felt this shudder, and 
when you were thrown out of your seat, (466) that the 
plane was going to crash? Did you have that sensation, 
that you were going to crash? A. I, personally, had that 
sensation when I felt this unusual shudder, and going 
down, that this was a crash. My personal opinion was 
that it was that. 

“Q. Will you describe the impact? Was it a severe 
one, the first impact with the water? A. The first im- 
pact—— 

“Q. Yes. <A. Yes. 

“Q. Were you thrown to the floor? A. No, no. I was 
holding steady. 

“Q. You were still standing up? A. Yes. 

“Q. Wasn’t it less of an impact than you had expected? 
Didn’t you—I am not trying to confuse you, but I show 
you what you said before. 

“Mr. Fitzgerald asked you—you did testify in Ireland 
at the Board of Inquiry? A. Yes. 

“Q. Do you remember Mr. Fitzgerald asking you, ‘Did 
you feel any impact when the plane hit the water? 

“Q. And you answered this Question 5071, ‘Sure I felt 
that, but it was not as bad as I expected.’ A. That’s 
right, yes. 

“Q. Do you remember saying that? (467) A. Yes. 

“Q. Had you expected a worse crash? <A. Yes; of 
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course, when a plane with full load and take-off speed hits 
the surface, then you expect it would explode or some- 
thing like that, and it didn’t. So it was not as bad as I 
expected at that moment. 

“Q. And it wasn’t—you were able to maintain your 
balance standing up? <A. Yes. 

“Q. When the plane hit the water? A. Yes. 

“Q. Did you, at any time between becoming airborne 
and the time of your leaving the plane, attempt to send 
any radio message? A. No; that was——” 


Mr. Chapman: I move to strike out the rest of 
that answer, after “No,” as not being responsive. 

Mr. Junkerman: If Your Honor please, I re- 
spectfully submit—I thought I would be heard. 

The Court: You don’t have to be heard. You 
move to strike the answer, and the motion is de- 
nied. 

Mr. Junkerman: Very well. 

Mr. Chapman: Now, read the full answer. 

Mr. Junkerman: Will you read the question 
first? 

(Reading) 


“Q. Did you, at any time between becoming airborne 
and the time of your leaving the plane, attempt to send 
any radio messages? A. No; that was impossible. awe 
had no power. 

“Q. Tell us now what happened after the plane came 
to a standstill. A. Well, after the plane came to a stand- 
still it was dark, of course, when the light was switched 
off. Main power was switched off by the flight engineer. 
One of the engineers opened the side door on the star- 
board side, and then we noticed we were laying in the 
water. So we closed the door— 

“Q. Before you opened that door, did you know whether 
you were laying—— 
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Mr. Junkerman: Why don’t you let him finish? 
You asked him a general question and stopped him 
right in the middle of it. Let him finish, please. 


“Q. Go ahead. A. Well, after we noticed we were lay- 
ing in the water, the engineer closed the door right away, 
and I remember I left the cockpit and went in the crew 
compartment, and got the life vests, and handed them 
out to the crew members in my neighborhood, and one of 
the crew members—I don’t know which one—caught the 
flashlights and gave each of us a flashlight, (469) and 
then we opened the big door on port, in the crew com- 
partment, and with our flashlights I saw that some pas- 
sengers were walking on the wing, and one dinghy was 
floating, and the other one was out of its hatch, too, but 
it was standing in straight angle, and then our third 
pilot, Mr. Webbink, he jumped in the water and he swam 
to the wing, and helped the passengers in the dinghies, 
the passengers that were on the wing at that moment, 
and he threw me a line of one of the dinghies, so I pulled 
it to the—one of the emergency exits, in the front cabin, 
and I then tied it to the airplane, I think, and we went 
in the cabin and saw what we could do there. 

“And some erew members were busy putting the people 
in the front cabin in the dinghies, through the emergency 
exit, and I, myself noticed on the wrong side was one— 
one of the emergency exits was open and one of the pas- 
sengers was hanging outside and with the help of some- 
body else I pulled him in again, because on that side 
there were no dinghies.” 


The Court: Now, I have here, “myself, noticed 
on the room side.” 

Mr. Chapman: Apparently the original had some 
corrections in it, when Mr. Oudshorn signed it. 

The Court: What is the correction? 
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(470) 

Mr. Madden: This is a correction that is in- 
itialed by the witness. 

The Court: So it should be “wrong” side in- 
stead of “room” side? 

Mr. Madden: Yes, sir, and then three lines 
down, “because on that side there were no dinghies.” 

The Court: All right. 

Mr. Chapman: All right, go ahead. 

(Reading) 


“Q. You pulled him hack in the dinghy? A. No, back 
in the plane. He used the wrong exit. 

“Q. I see. Oh, yes. A. And, well, he got in the dinghy, 
too. So when we had everybody in the dinghy, or in the 
dinghies, the Captain was still aboard, and he ordered 
Parfitt to leave with his dinghy and try to get ashore and 
get help for us, and he decided that our dinghy had to 
stay with the wreck, and in that time I was in one of the 
dinghies helping pull in the passengers and he called me 
back in the cabin and we went in the main cabin, to see 
what we could do. 

“And I think that, at that time, the water was about 
waist deep in front of the cabin——” 


Mr. Junkerman: In front of the main cabin. 
(471) 
(Reading) 


“And I think that, at that time, the water was about 
waist deep in front of the main cabin, and, well, it was 
dark, of course, and just in the light of our flashlights, 
we saw the debris floating around on the water, and the 
people still—especially the front—still fastened into their 
seats. 

“Sitting in their seats? A. Sitting in their seats; and 
the Captain and I tried to get a gentleman who was sitting 
in front of us, to get him out of his seat, but his seat 
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belt was in the water and he couldn’t get them loose, and 
my idea, at that moment, was that the man was dead 
already. 

“Before that we had heard some snoring, of people, you 
know, not even conscious and—well, there was quite some 
gas fumes in the cabin, that the Captain and I—we had 
to go a few times—stick our heads out of the emergency 
exits to get some fresh air, to stay in the cabin. 

“Q. Which emergency exit did you use for this pur- 
pose? A. We used the one in the front cabin. We went 
down in the front cabin and used that one because there 
was less water than in the main cabin. 


(472) 


“Q. Had you been back into the aft cabin? A. That is 
what you call the main cabin. 

“Q, The main cabin? A. Yes. 

“Q, That is where you had been working? A. Yes, with 
the Captain I had been working there, that’s right. 

“Q. And that is where you saw these people sitting in 
their seats? A. Yes. 

“Q. Did you go back into the rear cabin? A. No, that 
was impossible because the water was—as I said, the 
plane was sloping down, and the water level was—well, 
higher—I must say shoulder high. You know, in the 
rear cabin. 

“Then after we saw we couldn’t do anything any more, 
I went back in the dinghy and the Captain stayed aboard 
and after a few minutes, when he saw he couldn’t do 
anything any more, he came back in the dinghy, too. And 
he planned to stay with the wreck as we planned, or as 
he planned, until we heard somebody was on the—stand- 
ing on the tail, and he called for help. 

“And from that moment, we tried to reach him with 
the dinghy, and I remember, I made a suggestion to go 
along the fuselage of the plane, but I (473) think it was 
Webbink, he said, we better wouldn’t do that because we 
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had a good chance that the dinghy would be ripped open 
by sharp points on the wing, or of the engine what was 
in the water. 

“And I think it was a very good idea, because if that 
had happened we had no dinghy at all so we tried to go 
around the wing to the tail, and for that purpose we had 
to loosen our line from the fuselage, and two of us paddled 
the dinghy to try to get around the wing to the tail, and 
that didn’t do any good, because the tide and the wind 
drifted us from the wreck. We couldn’t do anything 
with the paddles. 

“Q. Tell me this: Is there any antenna down the ridge 
of the fuselage on the outside? A. On top of the fuselage, 
yes. 

“Q. Will you describe that for us? A. Well, that an- 
tenna, that is the HF antenna, that runs from the top of 
the cockpit, and on the other end is fastened on one of 
the rudders, outside rudders. 

“Q. Do you know approximately how high above the 
top level of the fuselage this antenna wire was located? 
A. Well, it is on—let’s see, there is a mast of about one 
foot. 

“Q. Beg pardon? (474) A. One foot. 

“Q. One foot? A. Yes.” 


Mr. Junkerman: Mast of one foot? 
The Witness: Mast of one foot above the fuse- 
lage and then to the tail. 


“Q. Do you know approximately the diameter of this 
antenna wire? A. No. 

“Q. Would you describe it as heavy wire or light wire? 
A. Medium. 

“Q. Where was the Captain when he ordered Parfitt 
to leave Dinghy No. 12 A. He was at that moment in 
the cabin. 
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“Q. Parfitt was in the cabin? A. No, the Captain was 
in the front 

“Q. Beg pardon? A. The Captain was in the front 
cabin. 

“Q. Where was Mr. Parfitt? A. Mr. Parfitt was in one 
of the dinghies. 

“Q. And he gave the order through the emergency 
window? A. To Parfitt, yes. 

“Q. At that time, were you inside with the captain or 
outside in the dinghy? (475) A. I was, at that time, I 
was outside, by the main exit. By the emergency exit. 

“Q. Were the two dinghies, at that time—there were 
two dinghies loading, is that right? A. Yes. 

Q. Were they tied together? A. They were tied to- 
gether, yes. 

“Q. Was one of them tied to the airplane? A. That’s 
right, yes. 

“Q. Which one was tied to the airplane, Mr. Parfitt’s 
or the one you had? A. The one I was in. 

“Q, And Mr. Parfitt’s was tied to you? <A. That’s 
right. 

“Q. To your dinghy? A. That’s right. 

“Q. Was that fastened with that lanyard that we de- 
scribed in the picture a few moments ago? A. No, I 
haven’t seen that. 

“Q. How was it fastened, and where? A. The two 
dinghies? 

“Q. Yes, A. I don’t know, because they are big round 
things and I was sitting by the emergency exit and he was 
tied to the other side. 

(476) 

“Q. I understood you to say that your dinghy was 

fastened to the airplane. A. Yes. 


“Q. Could you tell me how it was fastened, what line 
was used for that purpose? A. Yes, I used that line we 
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had aboard, and fastened that on one of the arm rests of 
the seats inside. 

“Q. Of the dinghy? A. Yes, of the plane. 

“Q. And the other end of that was fastened where, in 
the airplane? A. I held that in my hand—no, I had the 
line through the emergency exit, through the arm of one 
of the seats in the plane, and held the other side in my 
hand. 

“Q. I see. So that the dinghy could be cast off by 
simply dropping the end of the line you had in your hand? 
A. Yes. 

“Q. It would trail through the emergency exit through 
the seat arm rest? A. Yes. 

“Q. And on out again? A. Yes. 

(477) 

“Q. And the other end that you did not have in your 
hand was fastened to the dinghy? A. That is correct. 

“Q. Do you remember which seat the line went to? 
A. It was the seat that was located for the emergency 
exit. 

“Q. How far was the dinghy you were in from the 
fuselage, at the time you were holding this line? Was it 
right up against the fuselage? A. Right up against it, 
yes. 

“Q. And how long would you estimate this line to be 
that you ran through the emergency exit and through the 
arm rest of the seat and back to your hand? A. If I had 
let it go? 

“Q. Yes. How long was the line, how many feet, ap- 
proximately? A. I don’t know how long that line is. 

“Q. Do you know which emergency exit it went through? 
Is that the one over the wing? A. No, that is the one in 
the front cabin. 

“Q. Look at this page, 153, of Exhibit 3, discovery and 
inspection, and indicate there, if you will, the location of 
the dinghy that you were in.” 


(Document handed to witness.) 
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“A, Here was one dinghy. (Indicating) This was (478) 
the emergency exit we used to get the passengers out, and 
here were two dinghies located.” 


Mr. Chapman: Go ahead from “Here was one 
dinghy,” right at the bottom of page 160. 

Mr. Junkerman: He already read that, and he 
ran to the top of page 61. 

Mr. Chapman: All right, continue. 

(Reading) 


“Q. The dinghies were located to the left of the fuselage 
in front of the engines, is that right? A. Yes. 


“Mr. Junkerman: Alongside of the exit which has 
the words on the exhibit ‘Emergency Exit’. Forward 
lefthand side. 


“Q, Those dinghies are launched from the rear edge of 
the wings, are they not? A. No they are here about 
located. (Indicating.) 

“Q. When you say ‘here’-— 


“Nr. Junkerman: Indicating the center of the 
wing. 


“A. This is about in the—here. (Indicating.) 

“Q. Do you know how they had been brought over to 
the forward side of the— A. As I told you, the third 
pilot, Webbink, opened this door and he jumped out and 
swam to the (479) wing, and he got in the dinghies and he 
threw me the line, which I caught here and then I pulled 
the dinghy up to this exit here. 


“Mr, Junkerman: When you said there’ the first 
time, you said from the forward cabin door? 


“A. This is the front cabin, what we call the front cabin 
here. 


“Mr. Junkerman: Off the record. 
“(Discussion off the record.) 
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“The Witness: So I mean, we used the emergency 
exit in the forward passenger compartment. 

“Mr. Junkerman: Into what? 

“The Witness: Pulled the dinghies to the emer- 
gency exit, in the forward passenger compartment. 

“Mr. Junkerman: And what cabin door did 
Webbink dive out of and swim? 

“The Witness: That crew compartment door 
here. 


“By Mr. Chapman: 


“Q. Which is marked ‘Forward cabin door’? A. That’s 
right, forward cabin door, yes.” 


Mr. Chapman: Now, Your Honor, I offer the 
page of this manual that the witness was speaking 
with reference to, which is Page 153 of Exhibit 3 
for identification. 

Mr. Junkerman: There is another picture of the 
same plane, Your Honor, and we have had about 
four or five in, and I am 

The Court: Can’t you agree where the forward 
cabin door is on that? 

Mr. Junkerman: I think they show pretty well 
on the pictures, Your Honor. 

The Court: Well, can’t you resort to the plane 
itself, the miniature we have here? 

Mr. Junkerman: Yes, Your Honor, it will show 
on that, and show on the blowup and all of them. 

Mr. Chapman: You are correct. It does show on 
Page 152, and I don’t know why we showed the wit- 
ness separate pages there. 

(480) 

The Court: Well, you may have a better com- 
parison in the form of the design of the plane, the 
miniature that you have. 


310a 


Excerpts from Deposition of Henri Egbertus Oudshorn 


Mr. Chapman: Well, I don’t think they labeled 
that. 

This is labeled with the forward cabin door. 

The Court: Well, my observation is that you and 
Mr. Junkerman can agree if that is the plane, as to 
where that would be, which is more graphic to the 
jury than anything else. 

Mr. Junkerman: It also shows on the big blow- 
ups. (481) They have legends on them showing 
the main cabin door, and that is why I think it un- 
necessary to put these additional ones in. 

The Court: I was not talking about a blowup, 
Mr. Junkerman, but I was talking about this metal 
plane that you have. 

Mr. Chapman: Oh, that is better. Thank you. 

This shows, Mr. Junkerman and I agree, the for- 
ward cabin door outlined at this point, and the rear 
passenger door at this point; and this is the for- 
ward cabin door that Mr. Oudshorn has been talking 
about. 

Mr. Junkerman: One thing, I think you will 
agree, that there is one forward cabin door that 
is not shown there. 

Mr. Chapman: Which is forward of that? 

Mr. Junkerman: That is right. It is not shown 
on the model. 

Mr. Chapman: That is right. The crew door, I 
guess it opens into the cockpit, but this is the for- 
ward passenger door that they were disembarking 
from. 

Can you see that? 

Now, this is Question 1 on page 62. 

(Reading) 


“Q, Which is marked ‘Forward Cabin Door’ A. That’s 
right, forward cabin door, yes. 
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(482) 


“Q. Do you know whether Webbink waded or swam? 
A. He swam. 

“Q. How deep was the water, do you know? A. No, I 
have no idea. 

“Q. Do you know that the fuselage was resting on the 
bottom? <A. No. 

“Q. Beg pardon? A. We didn’t know that, or I did not 
know that. 

“Q. Can you state whether or not, when you left there, 
the level of the water was still rising in the fuselage? <A. 
That, was right. Well, we—the Captain and I was in the 
cabin, here in the main passenger compartment; during 
the time we were here the water was rising. 

“Q. I know it was rising at first, but when you left 
there was it still rising? A. I don’t know. 

“Q. Did you see—and I am not clear on this—did you 
see Mr. Webbink pull the dinghies across the wing of the 
plane and launch them on the forward side of the wing? 
A. No; they were floating on top of the wing, and while 
I was standing in the forward cabin door he (483) threw 
me a line and then I pulled the dinghies up to the emer- 
gency exit in the forward passenger compartment. 

“Q. When he threw you the line you were in the forward 
cabin door? A. That’s right. 

“Q. And he threw you a line from the dinghy? A. Yes. 

“Q. When he threw you the line, where was the dinghy? 
Was it still on the wing? A. They were still on the wing, 
yes. 

“Q. So that the line was at least long enough to reach 
the forward cabin door from the wing? A. Yes, that must 
be. I don’t know how long this distance is. 

“Q. Well, we’ve got that measurement. 

“Now, was the wing above, or below the water, or 
washed, would you say? A. I think it was washed with 
water. I haven’t been on the wing myself. 
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“Q, You haven’t been on the wing? A. No. 

“Q. So that you don’t know. A. Well, anyway, the 
dinghy was floating over the wing, so I can’t say how deep 
it was. 

(484) 


“Q. One dinghy was standing on end? A. Yes, the out- 
side dinghy. 

“Q, One part of it was in the water and the other part 
standing up? A. Yes, I think it got caught in—you’d call 
in this 

“Q. The nacelle? A. Yes. 

“Q. It wasn’t torn or anything, was it? A. No, we used 
it. It was all right; perfect condition.” 


Mr. Chapman: Now, I go down to Question 6 
on the same page, “I show you a paper marked 
Plaintiffs’ Exhibit 14, discovery and inspection.” 

And I would like to have that marked for identi- 
fication, Your Honor, right now. Or, rather, this 
is a photostat that Mr. Junkerman—you have the 
original of that. 

(The document was marked Plaintiffs’ Exhibit 19 
for identification.) 

Mr. Chapman: All right, go ahead. 

(Reading) 

“J want you to read that and tell me if that is a 
copy of the statement which you made on Septem- 
ber 5, 1954. (Document handed to witness.) 

“Is that a copy of the statement you made? 

(485) 
“A, I think it is, yes. 

“Q. Tell me, sir, at the time you heard this yelling from 
the tail of the plane, were both dinghies tied up there, at 
that time? A. No, we had only one dinghy then. Parfitt 
had left then.” 
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Mr. Chapman: Your Honor, I offer in evidence 
Exhibit 19 for identification. 

Mr. Junkerman: May we approach the bench? 

(Thereupon counsel approached the bench and the 
following occurred :) 

The Court: Let me ask this question: Does this 
statement suggest anything that is of a material and 
probative character other than what the witness al- 
ready testified about? 

Mr. Chapman: I believe so. I think in one re- 
spect, yes. 

The Court: What is that respect? 

Mr. Chapman: When he said he didn’t have time 
to send a message, he explains, but he doesn’t say 
that in this, and he says something different. 

The Court: He is bound by what he says now. 
So this is not helpful at all. In other words, he 
didn’t have time to send a message, so he says, and 
it is a question to be determined by the jury. 

Mr. Chapman: It is in issue, yes. 


The Court: That is right, but the point is that 
there appears to be nothing of a material and 
probative character in the statement, other than 
what he has already testified to here. 

Mr. Chapman: Yes, there is. 

The Court: In what respect? 

Mr. Chapman: Will you read the statement? 

The Court: I did not see it. 

I am only concerned now with the radio aspect. 

Mr. Chapman: Well, I will turn to that, Your 
Honor. 

The Court: I am assuming the statement does 
not say anything further on that aspect of a 
critical character. 
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Mr. Chapman: Your Honor, beginning there, 
and there are several questions and answers there. 

Mr. Junkerman: Now, if Your Honor please, 
the real purpose counsel did not tell you. There 
is nothing in this statement that was not cumula- 
tive of what he brought out in the testimony of the 
witness. He interrogated the witness at full length, 
and the only thing plaintiffs’ counsel is trying to 
introduce this statement for is for something that 
he wants to use, for something that is very inflam- 
matory, by an off-hand remark that the witness 
made, concerning a mental process, and it is not 
part of any res gestae. It wasn’t anything he said 
at the time of the accident, and I respectfully 
(487) submit to Your Honor that if he is per- 
mitted to put it in, it is very prejudicial and 
inflammatory, and there is no real reason why, 
and he has not given his real reason at all. 

Mr. Chapman: That was the day of the acci- 
dent. 

The Court: Well, all right. You may read it. 
This is a statement made by the witness imme- 
diately after the occurrence. 

Mr. Junkerman: It wasn’t immediately after, 
Your Honor. 

The Court: Well, immediately after the occur- 
rence, the same day, that is what I mean. 

Mr. Junkerman: It was the same day. 

The Court: I didn’t mean it was contemporane- 
ous with it, but it was made before the Inspector 
at Shannon Airport on September 5th, 1954. I 
think it is material as to why he didn’t. 

Mr. Junkerman: Your Honor, may I be heard 
a little further? 

The Court: Yes. 

Mr. Junkerman: There is nothing about the 
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accident mentioned. There is not a thing men- 
tioned in that particular sentence. 

The Court: The statement refers to the acci- 
dent, otherwise there would be no purpose in having 
the statement made. It was made by the Inspector 
at Shannon on the same (488) day of the accident 
and in response to the particular question as to 
why he didn’t send the message. 

I think it is admissible and I will let it in. 

Mr. Junkerman: May I except to Your Honor’s 
ruling? 

The Court: Yes. 

(Thereupon counsel resumed their places in the 
courtroom and the following occurred :) 


(The document previously marked for identifica- 
tion as Plaintiffs’ Exhibit No. 19, was received in 
evidence.) 


Mr. Chapman: May I read it? 

The Court: Only with reference to the char- 
acter of the statement, and when it was made, 
the date it was made, and for whom it was made, 
and in response to the particular question that I 
ruled on, and that is all. 

Mr. Chapman: I think his questions and answers 
will supply all of that data as we go along. 

This is Question 3 on Page 66. 

(Reading) 


“Q. When did you make this statement, on September 
oth? A. That was—yes, the morning after the crash. 

“Q. Where were you? A. Just in the afternoon; it 
was in the afternoon. 

“Q. Where were you when you made it? (489) A. That 
was at Shannon Airport. 

“Q. Do you remember who was present? A. I remember 
one of the chief flight engineers of KLM was there, and 
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one of the people of the Dutch CAA. Somebody else—I 
think about three or four people were there.” 


Mr. Chapman: Now, this statement dated Septem- 
ber 5th, 1954, was made by Mr. Oudshorn before 
the Inspector of Accidents at Shannon Airport on 
September 5th, 1954, and I will read a couple of 
questions and answers that he gave. 

The Court: There is only one question and one 
answer. 

Mr. Junkerman: May I have another objection to 
that, Your Honor? 

The Court: Another objection to what? 

Mr. Junkerman: I say: I object to the whole 
thing. 

The Court: Well, just a minute. You have in- 
formed me, Mr. Junkerman, of your objection, and 
[ ruled against you, and there is no need to reiterate 
it 


Mr. Junkerman: Oh, I see. I thought I had to 
make it continuous, but as long as Your Honor is 
giving me a continuing objection—— 

The Court: I give you a continuing objection, 


yes. 
(490) 
Mr. Junkerman: Thank you. 
The Court: All right, let us proceed. 
Mr. Chapman: (Reading) 


“Q. This may sound a stupid question, but I want to 
ask it in order to clear up a point here that would be in 
other evidence. Did you at any time use 121.5% A. After 
this happened? 

“Q, At any time. A. No, sir. We were tuned at 
frequency of 118.7, the tower frequency, and I honestly 
must say I did not think when it happened to take the 
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microphone and tell people there was something wrong 
on the plane. I could tell you that would never happen. 
You first think of your own skin, and then of the micro- 
phone. That was my feeling, because it happened so fast.” 


Mr. Junkerman: May I note for the record that 
Mr. Chapman interpolated the word “own” in the 
statement, which did not appear there. 

Mr. Chapman: I am sorry. I didn’t intend to 
read it. 

The Court: Now, just a minute. 

Are you inferring that Mr. Chapman deliberately 
did it? 


Mr. Junkerman: No, I am not, Your Honor. 

The Court: Well, let us correct it. 

Mr. Chapman: The word “own” is not in here, 
Your Honor. 

The Court: All right. 

Mr. Chapman: Now, let us go to the next page 
of the deposition, Question 1. 

(Thereupon the reading of the deposition of Mr. 
Oudshorn continued as follows:) 

(Reading) 


“Q. Who suggested that the dinghy be moved along the 
fuselage to the tail—” 


Mr. Junkerman: Where are you reading? 
Mr. Chapman: This is Question 1 on page 68. 
(Reading) 


“Q. Who suggested that the dinghy be moved along the 
fuselage to the tail to take off these people that were on 
the tail of the plane? Was that your suggestion, did you 
say? A. Well, I wouldn’t—I wouldn’t say if it was my 


318a 
Excerpts from Deposition of Henri Egbertus Oudshorn 


suggestion, or—well, yes, I suggested—Now I got your 
question. You mean move along the fuselage? 

“Q, Yes. A. My suggestion was to move it along the 
fuselage.” 


(492) 


“Q. What did you mean by ‘moving it along the fuse- 
lage’? You mean standing on top of the fuselage and 
holding it? A. No, that was standing out in the water.” 


Mr. Chapman: It is “out of the water” here. Has 
it been changed? 

Mr. Madden: Yes, Mr. Chapman. The word “of” 
is now “in”, and it has been initialed by Mr. Oud- 
shorn on the original. 

Mr. Chapman: Well, mine is not correct. 

The Court: All right, proceed. 

(Reading) 


“A. No, that was standing out in the water. I meant to 
stick along the fuselage and try to pull ourselves along 
the fuselage to the tail. 

“Q. Did you suggest that somebody take the line and 
walk along the fuselage to the tail and pull the dinghy 
along? A. Well, we didn’t know—we were laying in mud. 
Our impression was, at that moment, that the plane was 
floating in deep water. 

“So nobody could suggest to walk along the plane. 

“Q. You knew the fuselage was then above the water, 
wasn’t it? (493) A. Yes. 

“Q. You could see that, couldn’t you? A. Yes. 

“Q. The top of the fuselage? A. As far as in darkness, 
yes. 

“Q. Could you have walked along if you thought of it? 
A. Walked along? 
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“Q. Walked along. A. No, it was too high sticking 
above the water, the top of the fuselage. 

“Q. Couldn’t you get up there from the top of the wing? 
A. Oh, no, you can’t climb that. It is too smooth, you 
know. It is a round fuselage. 

“Q. So you suggested that you pull yourselves along the 
edge of the fuselage? A. Yes. 

“Q. And back to the tail of the plane? A. Yes. 

“Q. Did you mention that in this statement that you 
made in Ireland? Did you testify to that? A. No, I did 
not. I did not.” 


Mr. Chapman: Now, go to page 77, Question 2. 
(Reading) 


(494) 


“Q. How many dinghies did you carry on that trip? 
A. Two dinghies were available. And one dinghy was— 
Parfitt left us, after the Captain ordered him to shore 
and we stayed with the plane. 

“Q. Wasn’t there another dinghy in the other wing? 
A. Yes, on the starboard wing. 

“Q. Did anybody try to get that one? A. No, it was 
not there. 

“Q. What? <A. That was not there. 

“Q. You mean it wasn’t launched or wasn’t in the wing 
at all? A. It was not launched. We hadn’t seen it 
launched. 

Q. Did anybody try to launch it, do you know? A. Yes, 
sure; after we hit the water, the second engineer pulled 
the rope to release the dinghies. But they gave all the 
way out, so they must have been broken, maybe this— 
in my opinion—and then we noticed that the two dinghies 
were on—the two dinghies on port were out already, 
floating off the wing. 
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“Q. Did you look on the starboard side? (495) A. Yes, 
we have looked on the starboard side. I have looked 
on the starboard side. 

“Q. You didn’t see anything? A. I have not seen the 
dinghy on the starboard side. 

“Q. Did you call that to the engineer’s attention that 
the dinghy on the starboard side wasn’t out? A. No. 

“Q. No further attempt was made, so far as you know, 
to launch the dinghy on the starboard side, except you 
say the engineer tried to pull the rope? A. Well, in 
pulling the rope, you release all the dinghies. 

“Q. Just one rope releases all dinghies, is that right? 
A. I think it is the one handle in there. It is not my 
duty to handle that, you know. It is the engineer’s duty. 
So what I tell you is what I recall I have seen.” 


Mr. Chapman: Now go to page 79, Question 1. 
(Reading) 


“Q. You don’t know whether the starboard dinghy was 
subsequently launched or not? A. What did you say 
again, please? 

“Q. The starboard dinghy; did it ever come out (496) 
of the wing, do you know? A. No, I have not seen it. 
I don’t know if it came out of the wing or not; I have not 
seen the starboard dinghy. 

“Q. When Parfitt pulled out or cast off, where were 
you? A. I was sitting in the dinghy closest to the fuse- 
lage. 

“Q. How many passengers were in Parfitt’s dinghy? A. 
I don’t remember. 

“Q. How many crew members were in his dinghy? A. 
Parfitt was in it, and the two flight engineers. 

“Q. Was it crowded, or— A. No. 

“Q. It wasn’t crowded? A. No: none of the dinghies 
was crowded. 
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“Q. How many were in your dinghy when you left? 
A. Well, let’s see, the Captain and the two pilots, and 
me, that’s for; six, seven—I am not sure—about twelve, 
twelve or thirteen persons.” 


Mr. Chapman: Now, go to Page 81, Question 4. 
(Reading) 


“Q. Were any emergency ropes of any kind carried 
on the airplanes in the emergency equipment?” (497) 
A. Yes. In the cabin we used to have emergency ropes, 
in the baggage rack. 

“Q, That is in the crew compartment? A. No, in the 
passenger cabin. 

“Q. Whereabouts in the cabin? A. In the main pas- 
senger cabin. 

“Q. Do you know where? <A. There used to be one 
over the emergency exit that is located over the wing. 

Q. Was any spare rope carried in the crew compart- 
ment? A. No, sir. 

“Q, But this coil of spare rope was carried over the 
wing in the main passenger cabin? A. Yes. 

“Q. And was that carried there for emergency pur- 
poses? A. That was for ditching purposes, yes. 

“Q. Was there any spare rope carried in the dinghies 
themselves? A. I don’t remember that. I don’t think so. 

“Q. Do you remember hearing an alarm bell ring, after 
the plane hit the water? A. No. I think it was—I heard 
an alarm bell ringing.” 

(498) 

“Q. When was that? A. That was anyway during the 
time that the power was still on. 

“Q. How long did the bell ring? A. I don’t know how 
long. I just heard it. 

“Q. Were you in your seat then? Was that before you 
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felt the shudder or after you felt the shudder? A. It was 
anyway after I felt the shudder, yes. 

“Q. And were you standing then in the aisle, between 
your seat and the engineer’s seat, when you heard this 
pill ring? A. I don’t remember that at the moment. 

“Q, Was it before you hit the water or after you hit the 
water that this bell rang? ‘A. It was before I hit the 
water, before we hit the water. 

“Q. Was the bell still ringing when you hit the water? 
A. That I don’t remember. 

Q. Was it still ringing when the engineer threw the 
switch? A. I don’t remember that. 

“Q, But you do have a definite recollection of the alarm 
ringing? A. I have heard an alarm ringing, but what 
periods I don’t remember.” 


(499) 
Mr. Chapman: Go to Page 95, Question 4. 
(Reading) 


“Q. Did you use, on board, any ICAO technical annex 
for your radio work? A. Did I use what? 
“Q. Any ICAO technical annex. 


“Mr. Junkerman: He doesn’t know. Your pro- 
nunciation—— 


“Q, International Civil Aviation Organization. A. Ob, 
the ICAO. Now what was your question? 

Q. ICAO; did you use any ICAO annexes in connection 
with your work as radio operator with KLM? A. Sure, 
that was the normal procedure. 

“Q. In other words, the ICAO annex sets forth the 
procedure? A. Yes. 

“Q, Which you were to follow? <A. Yes. 

“Q. As radio operator? A. Yes.” 
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Mr. Chapman: Now, to page 98, at the bottom 
of the page, Question 6. 
(Reading) 


“Q. When your dinghy left, did you have any means 
for maneuvering? (500) A. We had two paddles aboard. 

“Q. Who used the paddles? A. I know I started off 
with one of the paddles, and I think it was one of the 
pilots. 

“Q. Are these wooden paddles? <A. Yes, as far as I re- 
member, yes. I think it was wooden. 

“Q. Can you give us some estimates of the length of 
these paddles, the size of them? A. About this. (Indi- 
cating.) Three feet. 

“Q. Indicating about three and a half feet. A. I think 
about that size, yes. 


Q. And they are paddles comparable to a canoe paddle? 
A. Yes, like that, yes. 

Q. Any other means for maneuvering these dinghies 
provided? A. No. 

“Q. Any sail? <A. No. 

“Q. Or mast or anything else? A. No, just the two 
paddles.” 


Mr. Chapman: Now, go to Page 107, Question 4. 
(Reading) 


“Q. Were you hurt in the crash? (501) <A. No. 

“Q. Bruised in any way? A. No, I was not hurt. 

“Q. Did you notice whether any other members of the 
flight crew were injured in any way? A. No. I think 
only the Captain had a scratch on his foot. 

“Q. On his foot? A. Yes. 


The Court: What page is this? 
Mr. Chapman: This is page 107 and into 108. 
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The Court: All right. 
Mr. Chapman: Now, that is all. 
(502) 

Mr. Junkerman: May I read this, with Your 
Honor’s permission? 

The Court: Yes, sir. 

Mr. Junkerman: I am reading from Page 14, 
Question 6, and this is a question by Mr. Chapman. 

(Reading) 


“Q. And on this occasion, was it tuned to the tower fre- 
quency?” 


Mr. Junkerman: I better read back a bit, the 
prior question which Mr. Chapman read to you, 
Question 2. 

(Thereupon the questions and answers of the 
Oudshorn deposition were read by Mr. Junkerman 
as follows:) 

(Reading) 


“Q. As radio operator, do you wear a microphone on 
your neck, around your neck, on take-off? A. No, it is in 
the hand. 

“Q. You have one at your desk? A. That’s right. 

“Q. You do sit at a desk, the radio operator? A. Yes. 


(503) 


“Q. Is that microphone on a take-off tuned on, so that 
messages can be sent and received? A. Oh, sure. 

“Q. And on this occasion, was it tuned to the tower fre- 
quency? A. VHF is tuned to the tower frequency. 

“Q. Before you had qualified or received your certificate 
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as a radio officer, can you tell me briefly what training you 
had had, what experience you had? <A. Well, I started in 
1930 as a merchant navy radio operator, and—let’s see— 
I was with—no, I was working as a radio operator for a 
press agency, until I changed, in 1934, to the Dutch CAA, 
as ground radio operator, at Amsterdam Airport. And 
this I have been doing until the War broke out. I was in 
Holland. 

And in 1944 when we were liberated, I joined the Dutch 
Air Force as raio operator, until February 1946, and 
then I joined KLM as flight radio operator.” 


Now, then, turning to Page 45, and I will read 
several questions that Mr. Chapman read, and then 
continue with one he didn’t read. This is Page 45, 
Question 3. 

(Reading) 


“Q. Did you attempt to send any distress message? 
A. No, I think the time was too short for that. It hap- 
pened all so suddenly, that before we realized-—— 


(504) 


“Q. But the lights were still on at that time, weren’t 
they? A. Well, we were descending, yes; while we were 
coming down. 

“Q. Were the lights burning at that time? A. Until 
we hit the water. 

“Q. Until you hit the water? A. Yes. 

“Q. They continued to burn for some time after you hit 
the water? A. No; as I recall, as soon as we hit the 
water, the flight engineer switched off the main switch, 
to avoid fire, of course. 

“Q. And the lights burned until he switched off? A. 
That’s right. 
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“Q. Was there any power in the VHF, after he switched 
off— A. No. 

“Q. That switched off entirely? A. That makes the 
radio, everything, dead.” 


Mr. Junkerman: Then on page 76, Question 6. 
(Reading) 


“Q. It was entirely possible, wasn’t it, Mr. Oudshorn, 
to have taken this dinghy along the edge of the fuselage, 
as you suggested, and reached the tail, wasn’t it? (505) 
A. No,— 

“Q. You suggested that, didn’t you? A. I suggested 
that, but—— 


“Mr. Junkerman: Let him finish the answer. 


A. After Mr. Webbink told me that—what a danger it 
was doing that, I thought that was a serious danger.” 


Mr. Junkerman: Then on Page 80, Question 6. 
(Reading) 


“Q. After you felt this shudder in the plane—— 


Mr. Chapman: Was that 78? 

Mr. Junkerman: No, Question 6 on Page 80, 
Mr. Chapman. 

(Reading) 


“Q, After you felt this shudder in the plane and were 
standing there waiting for the crash, did it occur to you 
to send a distress message? A. No, it went all too fast. 
I couldn’t. Before we realized, we hit the water. 

“Q. After you hit the water did it occur to you to send 
a distress message? A. I had no power. 

“Q. You said you skipped twice, and finally the engineer, 
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after the plane came to a stop, cut off the lights. You 
had power until he cut the lights off? (506) A. Yes. You 
mean skipping over the water? 

“Q. Yes. A. That was maybe one or two seconds. 

“Q. At any rate, it didn’t occur to you to try to send 
the message in that time? A. I could not.” 


Mr. Junkerman: Now, page 94, Question 7. 
(Reading) 


“Q. How long before you cast off did the Captain 
enter your dinghy? A. No, I can’t measure that in time. 
We have been hanging around with the fuselage for some 
time. 

“Q. How long? A. I don’t know. I can’t give you an 
exact answer on that. 

“Q. Hanging around for what purpose? A. To stay 
with the wreck, as the Captain intended to do. 

“Q. Was he going to keep the passengers there with 
the wreck, too? A. The passengers in the dinghy? 

“Q. Yes. A. Yes. 

“Q. How do you know he was going to stay there, did 
he tell you? (507) A. He said so; he said to Parfitt he 
had to go to shore to get help while he stayed with the 
wreck, with his dinghy.” 


Mr. Junkerman: Then on page 96, Question 6. 
(Reading) 


“Q. How far back in the cabin did you go? A. We 
went in the main cabin about—just over the wing. 

“Q. Did you go aft of the break in the floor? A. No. 

“Q. You didn’t go aft of the break in the floor? A. 
No, I didn’t. 

“Q. Did you see anyone go aft of the break in the floor? 
A. No, I have not. 
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“Q. Did you go as far aft as the break in the floor? 
A. At that moment, I didn’t know there was @ break in 
the floor, so—— 

“Q. So you never did? A. I didn’t notice that. 

“Q. Did you ever go as far aft as the break in the 
floor? A. No. 

“Q. How far into the main passenger cabin did (508) 
you go, into the wings, you say? A. Over the wing, yes. 

“Q. Did the Captain go back any farther than you did? 
A. No, we went up together. What I have seen the Cap- 
tain—he went with me to go in the cabin. What he did 
when he was along there, I don’t know. 

“Q. But when you saw him, he and you stayed together? 
A. We stayed together, yes. 

Q. Did you see any member of the crew working in 
the middle cabin? A. No. 

“Q. Just you and the Captain? A. That is only when 


I have been in the cabin, that is with the Captain, yes.” 


Mr. Junkerman: Then to Question 3: 
(Reading) 


“Q. And I understood you to say, according to my 
notes here, where you were standing in the water was 
waist deep? A. That’s right. 

“Q, That would be about the arm rest of the seat, would 
it? A. No, that is higher. 


(509) 


“Q. And you said that you put your light back in your 
rear cabin and you judged that it was about shoulder 
high back there? A. Yes, at least.” 


Mr. Junkerman: Now, Page 100, Question 1, and 
this is Mr. Chapman interrogating. 
(Reading) 
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“Q. Is there an emergency exit over the wing of each 
side— A. Yes. 

“Q. —of the aircraft? A. Yes. 

“Q. Do you remember whether those emergency win- 
dows were open when you went back in the passenger 
cabin? A. Yes, they were open. 

“Q. On both sides, one on the starboard— A. One side 
I don’t know. On the port side I remember they were 
open. 

“Q. You know that it was open on the port side? A. Yes. 

“Q. Did you get back that far or could you just see 
with your flashlight? A. I could see with my flashlight.” 


Mr. Junkerman: Then page 102, Question 5. 
(510) 
(Reading) 


“Q. What exit did the passengers use in getting into 
the dinghies, do you recall? A. We used the port side 
emergency exit in the front passenger compartment. 

“Q. Did any of them go out over the wings at all, do 
you know? A. That must be, because one of the exits over 
the wing was opened, and some passengers were walking 
on the wing when we came out of the cockpit. 

“Q. Were they in the water or were the wings dry above 
water? A. No, the wing was in the water at that moment. 
How deep under water, I don’t know.” 


Mr. Junkerman: Then to Page 108, and this time 
I was interrogating the witness. 
(Reading) 


“Q. When you went into the cabin with the Captain, 
did you smell any fumes? A. Yes, that is just what I want 
to say. This cabin was filled with gas fumes, and we had 
to get out at least once or twice to get fresh air to stay 
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conscious in the cabin. So this is what I proved myself 
after being in the cabin for at least two minutes, that these 
passengers were dead.” 


(511) 
Mr. Junkerman: Then Mr. Chapman on redirect 
said this, Question 1. 
(Reading) 


“Q. Did it occur to you that you might be helped if you 
used the portable oxygen mask and bottle? A. I don’t 
think so. Because, as I told you, it was dark, and you 
were wading in the water with this portable oxygen mask 
on, and a flashlight in your other hand, you couldn’t—— 

“Q. What did you have? 


“Mr. Junkerman: Let him finish. 


“Q, All right. A. You couldn’t do much. 

“Q. Are you finished? A. I am finished now. 

“Q. What do you mean by ‘having a flashlight in your 
other hand’? A. I mean I have only one hand available, one 
hand you have to use for your flashlight to see what you 
was doing because it was pitchdark in the cabin, and so 
even with an oxygen mask, I don’t think that we would 
done—couldn’t have done any more than we did now. 

“Q. You meant that your flashlight would be in one 
hand and you just have one hand free to untie the seat 
pelt? (512) A. That’s right. 

“Q, But you didn’t try to use the portable oxygen. 
A. I did not. 

“Q, How many hands would it have required to have 
taken down the portable radio transmitter? Could you 
have gotten that down with one hand? A. Well, that was 
standing on the floor in the cloak room, and—no, I 
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couldn’t—I think I couldn’t reach that, because I had to 
dive under the water. 


“Mr. Junkerman: Where was the cloak room? 
“The Witness: Down in the—near the main 
entrance of the plane. 


“Q. That is, you had to reach down under the water to 
get it, is that right? A. Even—if I had walked down I 
would have been with my head under water level already 
when I had reached the cloak room.” 


Mr. Junkerman: Then on Page 112, and this time 
Mr. Preston is questioning the witness. 
(Reading) 


“Q. Mr. Oudshorn, do you have any present recollection, 
at this time, as to the direction of the wind and the direc- 
tion the tide was moving in relation to the heading of the 
plane after it came to rest?” (513) A. No. The only thing 
I remember is we drifted, off the plane, from the port side, 
further off; but I can’t remember if we went in the direc- 
tion of the nose—yes, now I remember.” 


The Court: May I ask a question? In my 
copy — 

Mr. Junkerman: Yes, there is a word changed 
there, from “starboard” to “port”, and it is initialed, 
Your Honor. 

The Court: I want to change it. Thank you. 

(Reading) 


“A. No. The only thing I remember is we drifted, off the 
plane, from the port side, further off; but I can’t remem- 
ber if we went in the direction of the nose—yes, now I 
remember. 
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We went in the direction of the nose, off the tail; we 
wanted to try to reach the tail, but we just went in the 
opposite direction. 

“Q. Now, when you were moving in that direction, was 
the dinghy on the starboard side of the plane or on the 
port side? A. The port side of the plane. 

“Q. You were on the port side of the plane? A. Yes; 
drifted over the port side. 

“Q, Away from the plane? A. Away from the plane.” 
(514) 

“Q. Off the port side? A. That’s right. 

Q. Away from the port side of the planet A. That’s 
right.” 


Mr. Chapman: Now, Your Honor, in view of that 
reading, there may be something else here. 


I would like to read from Page 70, Question 7. 
Mr. Junkerman: Let me see Question 7. 


“Question 7. Have you talked to—” 


Mr. Junkerman: I object to this, if Your Honor 
please. 

The Court: I will strike that. That is imma- 
terial. 

Mr. Chapman: I beg your pardon? 

The Court: I will strike it. I won’t permit you 
to read that. 

Mr. Chapman: Well, that is all. 

Now, will you produce Discovery and Inspection 
Exhibit 1, which is the KLM Operation Manual, I 
believe? 

I am not sure whether it has been marked for 
identification or not. I think it has. 

Mr. Junkerman: You probably want Plaintiffs’ 
Exhibit 11 for identification for this trial. 
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Mr. Chapman: I offer in evidence Page 35 of 
Exhibit 11 for identification. 


Mr. Junkerman: If Your Honor please, in look- 
ing at this page, I can’t find any foundation for it 

The Court: I have not seen it before in my life, 
so I would like to see it first. 

(Thereupon counsel approached the bench and the 
following occurred:) 

Mr. Chapman: This is what I had reference to, 
in here, go down to the star mark. 

The Court: You mean this here, and down to 
here? 

Mr. Chapman: Yes, and it refers to—— 

The Court: Now, down to here? 

Mr. Chapman: Down through that paragraph. I 
am not sure about that note. I haven’t read it in 
a while. 

The Court: What does D and C Bus mean? 

Mr. Chapman: I beg your pardon? 

The Court: What does this mean? 

Mr. Chapman: Direct current. 

The Court: What does BUS mean? 

Mr. Chapman: That is an electrical connection. 

The Court: Well, this to me is a contradiction in 
terms of this—with the batteries and generators 
turned on. 

Mr. Chapman: Well, that is right. 

The Court: Well, that doesn’t make sense to me. 

Mr. Chapman: It gets its power from emergency. 

Mr. Madden: If your generator is out, the power 

is (516) still in the battery and it is on direct. 

Mr. Junkerman: May I be heard on that? 

The Court: Yes. 

Mr. Junkerman: I haven’t read it yet. 

The Court: I think he has cleared it up. 
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Mr. Junkerman: This is a Lockheed manual. 
This is a Lockheed manual and he has not said 
anything, because what he said is not factually ap- 
plicable to the situation. We object to the intro- 
duction of this at all. The man who can explain 
what it was is Mr. Bruynesteyn, and he has got his 
deposition in the case. 

The Court: Is he present in court? 

Mr. Junkerman: He is present in court, certainly. 

Mr. Chapman: But this is their own manual, 
Your Honor. 

The Court: I understand, but I can’t take the 
explanation that Mr. Madden gives, of what to me 
appears to be a contradiction in terms, as a layman. 
While his explanation appears to be practical, I 
can’t take his testimony. 

If it is material, put Mr. Bruynesteyn on the 
stand and ask him. 

Mr. Chapman: All right, I will. 

The Court: I don’t see why you have any objection 
to doing that. 

Mr. Chapman: I think it is material. 

(517) 

The Court: All right. 

(Thereupon counsel resumed their places in the 
courtroom and the following occurred:) 

Mr. Chapman: Mr. Bruynesteyn, take the stand. 

The Court: I take it you are calling him under 
Rule 43(b)? 

Mr. Chapman: Yes, Your Honor. 


Thereupon 


Cornetius A. BruyNESTEYN 


was called as a witness by the plaintiff and, being first 
duly sworn, was examined and testified as follows: 


Direct examination by Mr. Chapman: 


Q. Mr. Bruynesteyn, let me qualify you first. Where 
do you live? 


The Court: Let us get his first name first. 
By Mr. Chapman: 


Q. All right. What is your name? <A. Cornelius An- 
tonius Bruynesteyn. 

Q. How do you spell your last name, Mr. Bruynesteyn? 
A. B-r-u-y-n-e-s-t-e-y-n. 


By Mr. Chapman: 


Q. Where do you live? A. I live in Studio City, Cali- 
fornia. 

Q. Are you employed by KLM? (518) A. Yes, I am. 

Q. The defendant in this action? A. Yes. 

Q. How long have you been employed by KLM A. 
For more than 34 years. 

Q. In what capacity or, rather, let us shorten it. 

What is your present capacity, sir? A. I am a project 
engineer for KLM. 

Q. Are you familiar with Lockheed Report No. 9153, 
which is Exhibit 11 for identification in evidence, and I 
show it to you? A. You mean, if I am familiar with this 
airplane? 

Q. No. With this book that you have before you? A. 
No, I am not too familiar with this book. 


By the Court: 


Q. Well, are you familiar with this aeroplane that we 
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are concerned with? A. I used to be familiar with it, 
yes, sir. 

Q. Well, to what extent did your familiarity range? 
How familiar were you with it? A. Well, I used to be 
head of the Constellation maintenance department at the 
time of the accident. 


The Court: I see. All right. 
By Mr. Chapman: 


Q. And this plane was Serial No. 4509? Do you know 
that? (519) A. That is correct. 

Q. On Page 35 of Plaintiffs’ Exhibit 11 for identifica- 
tion, the following sentence or paragraph appears. I want 
you to listen to this—— 


Mr. Junkerman: Your Honor, may I object to 
counsel reading that? If he wants the witness to 
see it, 1 suggest he let him read it to himself first, 
to see whether it is relevant. 


By Mr. Chapman: 


Q. Well, I will ask you if that Section 2 at the top 
of the second column on page 35 relates to aeroplane, 
Super-Constellation Serial No. 45097 A. Yes. 

Q. It does. Now, interpret that for us, will you, that 
paragraph which you read? What does that mean? A. 
Well, it means that if you switch off—it means what it 
says. 

Q. It means just what it says? A. That is correct. 

Q. Well, what does it say? A. Do you want me to read 
it? 

Q. Yes, read it, please. A. The following items will 
be operative—— 

Q. That is operative? A. Operative with the batteries 
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and generators turned off. They are operated from the 
battery through the emer- (520) gency d.c. bus. 

Q. Through the emergency dc. bus; isn’t it? A. 
Through the emergency d.c. bus; that is correct, and 
are operable so long as the battery power is available. 

Q. Well, for our purposes you can skip down, and there 
are several items there mentioned that will operate in 
that fashion; is that correct? A. That is correct. 

Q. You get down to G, and what is G? A. Radio 
power. 

Q. Now, read Item 3 just below that. A. C-2 gyrosyn 
compass and certain radio equipment may be operated with 
the generators and batteries turned off, with power sup- 
plied by an emergency inverter that receives its power 
from the emergency DC bus. 

Q. Now, that plane was equipped with that at that time, 
wasn’t it? A. That is correct. 

Q. And it means exactly what it says, that with the 
batteries and generators turned off, the radio power con- 
tinues to operate as long as there is any life in the 
battery; is that right? A. As long as there is life in the 
battery; that is correct. 


(521) 
Mr. Chapman: That isright. That is all. Thank 
you. 


Cross examination by Mr. Junkerman: 


Q. Where is the emergency inverter located in the plane? 
A. I beg your pardon? 

Q. Did you refer to an emergency inverter? A. That 
is correct. 

Q. Where was that located on the PH-LKY? A. I am 
not sure, but I believe it was down in the cargo com- 
partment, underneath the floor. 
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Q. And where were the batteries located in PH-LKY? 
A. The batteries are located in the nose. 

Q. Would those batteries operate if they were under 
water? A- No. 


Mr. Junkerman: That is all. 


Redirect examination by Mr. Chapman: 


Q. Assuming that there is no break in the nose of the 
plane that comes down on water, assume that, will you, 
and how long would it take water to get to the batteries 
from a break that occurs near the center of the plane? 
A. Well, the front part of it, the nose wheel well, (522) 
where the nose wheel is located, is not completely water- 
tight, even with the door closed. 

Q. But you are not meaning to suggest that as soon 
as water touches the batteries they immediately lose all 
power, are you? 


Mr. Junkerman: I object to the form of the 
question. 


By Mr. Chapman: 
Q. Are you meaning to suggest that, sir? 


The Court: He may answer. 

The Witness: I myself believe in salt water 
those batteries will be shorted out immediately 
when the cells are filled with water. 


By Mr. Chapman: 


Q. But the water has to reach the connection on top 
of the battery, doesn’t it? A. The water has to get into 
the battery; that is correct. 


Mr. Chapman: That is all. 
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Recross examination by Mr. Junkerman: 


Q. Once that water gets into the batteries, they are 
dead? A. That is what I believe. 


Mr. Junkerman: That is all. 


(523) 

Mr. Chapman: That is all. 

The Court: Thank you. Step down. 

(The witness was excused.) 

Mr. Chapman: Now, we were going to read a 
very short passage from Mr. Edwards’s deposition, 
but I understand that Mr. Edwards is in court, and 
therefore we are not able to read it, and I will ask 
Mr. Edwards if he will take the stand under Rule 
43(b). 


Thereupon 
JaMEsS Epwarps 


was called as a witness by the plaintiff and, being first 
duly sworn, was examined and testified as follows: 


Direct examination by Mr. Chapman: 


Q. Will you give us your full name, sir? A. James 
Edwards. 
Q. Where do you reside? 


The Court: May I interrupt just a moment? 
Let me see. Where is this? 

Mr. Chapman: That is in a volume containing 
a number of depositions, Your Honor. I could 
point it out to you if I were allowed to come up 
there. 

It is not in that. 

The Court: I have it. Thank you. 
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(524) 
By Mr. Chapman: 


Q. Mr. Edwards, where do you live? A. Amsterdam, 
Holland. 

Q. By whom are you employed? A. KLM, Royal Dutch 
Airlines. 

Q. How long have you been employed by KLM? A. 
Since 1945. 

Q. And in what capacity are you presently employed? 
A. As head of the Flight Operations Department. 

Q. Head of Flight Operations? A. That is right. 

Q. And were you employed in that capacity in Septem- 
ber 1954? A. Yes, the same title. 

Q. And how long prior to that had you been head of 
Flight Operations? A. I think the title actually became 
such in approximately 1949 or 1950. 

Q. As such, are you generally familiar with the in- 
structions that your department gives to pilots for pro- 
cedures in various emergencies, and so forth? 


The Court: Now, let me interrupt, please. In 
order to save time, because I assume Mr. Junker- 
man regards it as important, why don’t we go 
directly to the background first? 


(525) 


By Mr. Chapman: 


Q. All right. What is your background in the field of 
aeronautics? A. I joined the Royal Air Force Reserve 
as a pilot in 1938, and continued as a pilot throughout the 
war until 1945, mainly, I will fill that in, in bomber and 
fighter commands until ’41, and in ferry command, mainly 
employed in the Atlantic, until 1945. 
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I have no further background as a pilot since that time. 
Having lost my hand in the war, I also lost my license 
with it for specific purposes. 

Q. In what capacities have you worked for KLM be- 
sides Chief of Flight Operations? A. When I first joined 
the company it was for the purpose of assisting them to 
start their operations on the North Atlantic, which hap- 
pened in ’45, the beginning of ’46. 

I was then an adviser to the operations manager, and 
since that time I have been head of Flight Operations. 


Mr. Chapman: Now, is that the background? 
The Court: Yes. 


By Mr. Chapman: 


Q. Now, tell me this, sir, in 1954, September 1954, did 
your pilots have any instructions as to what they should 
do in the event they became aware that radio contact 
with the airport from which they had just left was lost 
completely? (526) That is the bottom of page 949, Your 
Honor. 


The Court: What page? 
Mr. Chapman: 949, 
The Witness: Yes, sir. 


By Mr. Chapman: 


Q. And what were those instructions? A. Well, they 
are rather extensive. You can’t—I will have to split it 
up into three divisions. 

First of all, we have to know why. 


Mr. Junkerman: Mr. Chapman, would you mind 
letting me see the witness? 
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The Witness: It will be necessary to know, in 
the first place, to what extent radio failure had 
taken place. We have alternatives. If it were a 
power failure, a complete power failure, then, of 
course, the pilot would do one of several things; 
either attempt to land, assuming he was airborne. 
He would attempt to land at the airport from 
which he departed, if it was possible with the 
weather conditions available. 

He may continue into the airport for which he 
filed a flight plan; or, under these circumstances of 
complete power failure, you must also remember 
he would lose most of his instrumentation; and 
therefore he would be in emergency; and the pilot 
would be free to take any action he thought was 
best under the circumstances. 


If the radio failure were a matter only of losing 
communication through poor propagation, we will 
say, that is, the frequency that they were using was 
not particularly suitable, they could change to an- 
other frequency. 


By Mr. Chapman: 


Q. Go ahead. A. If it were due to—we have on board 
these aircraft a minimum of two VHF receivers and trans- 
mitters, and two HF transmitters and receivers, and ob- 
viously one would try all their available equipment in an 
attempt to establish contact. 

I think I have just about covered it. 

Q. Well, then, do I understand you are now saying that 
under no circumstances are your pilots instructed to re- 
turn to the airport from which they had departed when 
they lose radio contact. 
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Mr. Junkerman: I object. 

The Court: Just a minute. It is not material 
here. 

Mr. Chapman: May I explain to Your Honor 
why I think it is material? 

The Court: No, it is not material here at all. 
He hadn’t left the airport, actually. 

Mr. Chapman: May I approach the bench on 
this, Your Honor? 

(Thereupon counsel approached the bench and the 
(528) following occurred :) 

(528) 

Mr. Chapman: We had this the other day, where 
we were dealing with the negligence of shore per- 
sonnel who should have sensed the plane didn’t 
come back after leaving. 

The Court: Well, if you are dealing with the 
negligence of shore personnel, the witness should 
be alerted to that fact. 

Mr. Junkerman: We are dealing with what the 
personnel on the plane should do, and he has stated 
that. 

The Court: In an emergency situation, the officer 
in command can take different steps in the cireum- 
stances. 

As far as personnel is concerned on shore, why 
don’t you ask the question? 

It wasn’t in here, was it? 

Mr. Chapman: It is in here. 

The Court: I understand your position, when 
you take a deposition, it is as broad as you can 
get it in the circumstances, because you may want 
to have certain things in there, even though you 
would not get them in, and you are reconstructing 
it initially by the taking of the deposition. 
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Mr. Chapman: I will tell you what I want to 
bring out: It is, I think, the next question on page 
952. 

The Court: I have 949 and 950. 

Mr. Chapman: I asked him this question. 

The Court: This relates to the personnel of the 
(529) plane, and he gave his answer. It is still 
within the Captain’s discretion. That is page 953. 
You are not concerned with shore personnel. 

Mr. Madden: It is standard procedure for the 
plane to return, and this we showed that the shore 
personnel knows, and we have developed because 
we have talked to several different people. 

The Court: I will exclude it. It is not material. 
He testified nothing with respect to shore person- 
nel. You can develop it. You have got the wit- 
ness on the stand. You are not bound by the de- 
position. 

Mr. Junkerman: But he didn’t pay any atten- 
tion to the deposition. 

The Court: Very well. Let us proceed. 

(Thereupon counsel resumed their places in the 
courtroom and the following occurred :) 


By Mr. Chapman: 


Q. Mr. Edwards, in your training are your shore per- 
sonnel, such as dispatching officers and flight watching 
officials, required to be familiar with the instructions for 
pilots operating out of the station at which they are 
located? A. Well, to a limited extent. They could not 
possibly be familiar with all of them; otherwise they 
would. be pilots themselves, sir. 

.Q..But to the extent that it may touch on their shore 
(530) duties, they are required to be familiar with them; 
is that right? A. I think you will have to define your 
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question a bit better, Mr. Chapman. I am sorry. This 
covers a very broad field. 

Q. Well, let us be specific. Any instructions to crews 
on plane with respect to communication with the tower, 
and with the airport from which they had just departed, 
have to be known to the dispatcher; is that right? A. 
That is right. 

Q. Now, sir, it is a serious matter in crossing the 
Atlantic Ocean from Shannon to Gander to have no radio 
contact; is it not? A. Extremely serious. 


Mr. Junkerman: I object. 

The Witness: Extremely serious. 

Mr. Junkerman: Well, he has answered. I will 
withdraw the objection. 


By Mr. Chapman: 


Q. Now, in case of complete failure and loss of con- 
tact, what would you expect your pilots, trained under 
your supervision, to do under those circumstances? 


Mr. Junkerman: I object. 

The Court: You object and I will sustain the 
objection by virtue of what went on at the bench. 
He may not (531) answer. 


By Mr. Chapman: 


Q. Were your shore personnel at Shannon told what to 
expect in case of a complete loss of radio contact with the 
plane? A. They would be familiar with what were the 
various courses of action which the pilot may take under 
those circumstances. 

Q. All right, now, you have given us those courses of 
action, haven’t you? A. I believe so. 
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Q. Now, I ask you then under no circumstances are the 
pilots instructed to return to the airport from which they 
have departed? 


Mr. Junkerman: I object to the question and I 
object to the form of it. 


By the Court: 


Q. What does the shore personnel do if they are not 
in contact with the plane? That is the question I would 
like to know. What are they instructed to do? A. Our 
personnel on shore have no contact with the aircraft 
themselves. They have no means—— 

Q. My question is: First of all, what are they in- 
structed to do if they have no contact with the plane? 
Now, you say they have no contact with the plane because 
that is (532) not arranged. 

Well, they can see the plane depart? A. Yes, sir. 


The Court: All right. 
=» The Witness: May I ask one clarification, Your 
Honor? 

The Court: You may not ask a question, but 
you ean clarify any question that has been asked, 
before you give your answer. 

The Witness: Well, I take it that your question 
was relative to KLM personnel? 

The Court: Yes. 

The Witness: Thank you. 


By Mr. Chapman: 


Q. Let me ask you this one final question, Mr. Edwards: 
Didn’t you testify on your deposition as follows: 

Now, Your Honor, I am going to say, I want to make 
a record on this question. 
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The Court: Well, will you give me the page, 
please? 

Mr. Chapman: I propose to have the witness 
refresh his recollection. 

The Court: Just tell me the page. 

Mr. Chapman: Page 952, Question 3, Questions 
2 and 3, and the answer thereto. 

(533) 

The Court: Now, let me look at Question 2 and 
Question 3, and the answers thereto. 

The objection is sustained. Your record is made. 
The question may not be asked. 

Mr. Chapman: Well, I simply—I guess I will 
mark all these depositions. 

The Court: I do not care what you do with them 
but you are not going to ask those two question. 

Mr. Chapman: Well, there are a couple of ques- 
tions—well, that is all, Mr. Edwards. 

The Court: Is that all of this witness? 

Mr. Junkerman: I have no questions, Your 
Honor. 

The Court: That is all. Thank you. Step down. 

(The witness was excused.) 

Mr. Chapman: I will call Mr. ten Duis. 


Thereupon 
Gerrit Jan TEN Dols 


was called as a witness by the plaintiff and, being first 
duly sworn, was examined and testified as follows: 


Direct examination by Mr. Chapman: 


The Court: Now, you read part of this gentle- 
man’s deposition before; is that right? 

Mr. Chapman: That is right. 

The Court: All right. 
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(534) 
By Mr. Chapman: 


Q. What is your full name, sir? A. Gerrit Jan ten Duis. 

Q. Where do you reside? A. Amstel Dyke Noord 116, 
Nieveramstel, Netherlands. 

Q. By whom are you employed? A. KLM, Royal Dutch 
Airlines. 

Q. How long have you been employed by KLM? A. 
Since the 5th of November, 1946. 

Q. And in what capacity are you presently employed? 
A. Captain on the South Africa run. 

Q. How long have you been a captain with KLM, not 
any particular run, but just a captain? A. I believe it was 
in 1948 that I got my first captaincy with KLM. 

Q. Now, what is your background in the field of aeronau- 
ties?’ A. I learned to fly while I was in Argentina in 
1938. So I left Argentina in 1938, and in 1940 I obtained 
my sports license there. 

‘At the beginning of 1942, I was able to proceed to Eng- 
land, where I joined the Royal Air Force. 

I got my training with the Royal Air Force first in 
England, and subsequently in Canada, and on return, the 
training was completed in England. 

(535) 

After the training was completed in England, I com- 
pleted one tour on heavy bomber command and subse- 
quently one tour in transport command with the Royal 
Air Force. 

After discharge from the service, I went to Ecuador in 
the employment of Shell, and flew for about nine months 
the various types of transport and equipment which was 
required by the operations of Shell in Ecuador. 
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At the end of 1946, beginning November, I left, and as 
I said before, I joined KLM. 

I took various courses with KLM and flew in the ca- 
pacity of co-pilot, Continental Lines, served as pilot, and 
subsequently Inter-Continental Lines, captain, European 
Lines, and Captain Inter-Continental Lines. 

Q. As a pilot for KLM, are you familiar with the 
manuals that are used by pilots either in the aircraft or 
for study for their training? A. I could say I am familiar, 
yes. 

Q. I beg your pardon? A. I am familiar, yes. 

Q. Are you familiar with the ICAO Annex? A. Could 
it be specified what is meant by this? 

Q. The International Civil Aviation Organization, Annex 
No. 6, specifically. A. That is correct, ICAO. But the 
extent of the word, of the word “familiar,” I am not too 
sure of in this. 


(536) 
The Court: Why not show the witness the ex- 
hibit. Have it marked for identification. 


By Mr. Chapman: 


Q. I show you a paper—I thought this had been offered 
for identification, but it doesn’t seem to have an identifica- 
tion mark on it. 

Perhaps I should have it marked for identification. 


(The document was marked Plaintiff’s Exhibit 20 
for identification.) 


By Mr. Chapman: 


Q. Take a look at Plaintiffs’ Exhibit 20 for identification, 
and I will ask you if you are familiar with that publica- 
tion? A. I am familiar with similar publications. How- 
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ever, not to the extent that I know every letter in it. But 
you limit the expression to “familiar”. 


Q. What is Annex 6, that you have before you there, 
that is Exhibit 20? 


Mr. Junkerman: I object to the question, if Your 
Honor please, unless there is some foundation for it. 


By Mr. Chapman: 
Q. Do you recognize Exhibit 20 for identification? 


The Court: Will you examine it, sir? Open it up 
and look at it. 

The Witness: I have looked at similar books. 

(537) 

The Court: Well, now, the question was not with 
reference to similar books. The question was di- 
rectly addressed to this particular book, Annex 6, 
ICAO. Have you ever seen that before? 

The Witness: This particular example of the 
book, I do not recollect. 

The Court: Well, we are not talking about this 
particular book. 

Have you seen a book physically the same and 
with reference to the same subject matter, ICAO, 
No. 6, Annex. 

The Witness: May I now go through the book? 

The Court: Yes. 

The Witness: I have seen books like this, and the 
extent of which I have seen the appendixes connected 
here, I am not certain. 

The Court: Are you familiar with the subject 
matter? Is the subject matter the same as the sub- 
ject matter that you are familiar with? 

The Witness: I am not familiar with the com- 
plete contents of this book, My Lord. 
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The Court: Well, now, just a minute, please. I 
appreciate that, but we don’t call American judges, 
My Lord, but I appreciate that very much. We will 
agree you do that in London, but we don’t do it here. 

You can say “Your Honor”, but you don’t have to 
(538) do it very often. 

The Witness: Excuse me. Did I address you as 
My Lord? I made a mistake. 

The Court: Now, I don’t want to confuse you, but 
I thought you said My Lord once, and I let that go 
by, but the second time you said it I thought you said 
it and I was sure you said it, and it is embarrassing 
to me because we have no titles of nobility in this 
country, and the judges are rather grudgingly ac- 
corded the title of Your Honor. 

The Witness: It wasn’t my intention to embar- 
rass you, Your Honor. 

The Court: I understand that perfectly well, and 
I just wanted to enjoy something at my own expense. 


By Mr. Chapman: 


Q. Just to bring this matter to a head, don’t you remem- 
ber that you were examined by Mr. Walcott in my office a 
couple of years ago? A. I do remember. 

Q. And he handed you that very paper marked Exhibit 
10, didn’t he? 


The Court: Well, now, let us look at the page. 
Mr. Chapman: Page 1536, Your Honor, of ten 
Duis’s testimony. 
The Court: 15362 I haven’t got it. 
Come up here. 
(539) 
(Thereupon counsel approached the bench and the 
following occurred :) 


Mr. Chapman: This is just to assist Your Honor 
in ruling on ICAO. That is all it is. 
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The Court: This goes back to ICAO, Annex 6. 

This witness is not going to help me determine 
whether it is admissible or not. 

Mr. Walcott: He says that they are using it and 
following it. That is standard. 

Mr. Junkerman: What page is that? 

The Court: 1536. 

Mr. Junkerman: There is another effect in Mr. 
Walcott’s question, if the Court please. There may 
be some countries adopted that annex and that coun- 
try enforces it. Now, at that place maybe a party 
might be familiar with it, but Ireland does not. If 
Treland doesn’t, well, the case is governed by Trish 
law. 

The Court: I said with reference to the subject 
matter. I expect to review it over the week-end. 


Leave it in that posture. If there is need for any 
additional light, I will ask for it. Let us leave it in 
that posture. 

Mr. Chapman: All right. 

(Thereupon counsel resumed their places in the 
courtroom and the following occurred:) 


The Court: Is that all you want of this witness? 


Mr. Chapman: Yes, sir. 

The Court: You may step down, sir. 

The Witness: Thank you, Your Honor. 

(The witness was excused.) 

Mr. Chapman: Your Honor, I offer in evidence a 
certified copy—well, I think I better identify it. 

Will you identify that document, please? 


(The document was marked Plaintiffs’ Exhibit 21 
for identification.) 
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The Court: May I see it? 

If you offer that, I will permit it to be offered 
merely for the purpose of showing the fact of death. 
The cause is not material in a strict sense. 

Mr. Chapman: Your Honor, this I regard as a 
vital point. I would like to be heard on this. 

The Court: Well, now, I discussed this in cham- 
bers with counsel some time ago; isn’t that correct? 

Mr. Chapman: Yes, and Your Honor made no 
ruling on it. 

The Court: Well, I know, but the fact is that it 
has been discussed, and I have had plenty of time 
to think about it since. 

Mr. Chapman: I have a brief here that is clear. 

The Court: Then you give me the brief, and I 
will look at it during the recess. 

(541) 

I am not going to take the time of the jury. 

The information upon which the cause of death is 
predicated, if it is material, is hearsay, and it is not 
material the way I look at it. 

Let me have the brief and I will examine it during 
the recess. 

Now, Members of the jury, I will excuse you 15 
minutes ahead of time, to which you have no ob- 
jection, I assume, and I suggest you come back here 
at 1:45, with the usual admonition repeated, in all 
its forms and variations: Do not talk about the case 
with each other or with anyone else, and if anybody 
should talk with you about it, let me know about that 
fact at 1:45. Thank you very much, 

Those in the courtroom will remain seated until 
the jury leaves the room. 

(Thereupon the jury left the courtroom.) 

The Court: Now, Mr. Chapman, I don’t want you 
to think that I am acting in an arbitrary fashion 
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when I declined the proffer you made. But I want 
to say this: First of all, if the case goes to the jury, 
from the standpoint of damages, you can’t recover 
anything from the standpoint of cause of death, or 
anything in the nature of conscious suffering, or 
anything related to the cause of death. 

The only thing that has to be proved and which is 
admitted is, unfortunately, the man died. 


Now, with reference to the death certificate, that 
establishes the fact of the death, if it needs to be 
established, but it has been stipulated and so, there- 
fore, even assuming that the death certificate were 
material, and I take it you do for the reasons stated, 
then it says the cause of death was shock and ex- 
posure, but that information was given to the certi- 
fying officer by somebody else, not a physician. 

Mr. Chapman: Not what? 

The Court: Not a physician. 

Mr. Chapman: By the coroner, I think it says. 

The Court: The coroner is not a physician neces- 
sarily in England or Ireland, either. He is a judi- 
cial officer. 

Mr. Chapman: The inquest was held on Septem- 
ber 14, 1954. 

The Court: That is a judicial inquiry, as to the 
cause of death. 

But apart from that, I don’t see what all the labor 
is about because it is immaterial. 

Mr. Chapman: I think it is material because he 
is dead, and there is no question about that, and he 
died at the plane there, but it may be material 
whether died from drowning or whether he died 
from shock and exposure. 
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The Court: It is not material at all. He died as 
a result of this accident, period. There is no ques- 
tion about that. 


The only other purpose that it could be offered for 
is to save time. 

Mr. Chapman: Well, this memorandum I have— 

The Court: I will read it. 

Mr. Chapman: —is a memorandum which we 
filed in another case, but it bears on an Irish death 
certificate and just what effect should be given an 
Irish death certificate. 

The Court: I do not conclude that an Irish death 
certificate is any different than any other death 
certificate. 

Mr. Chapman: Well, all right. 

The Court: Now, let me look at that. I don’t 
want to pass over that. 

Mr. Chapman: I mentioned that because it speaks 
of a different cause of death, but it is the same prin- 
ciple involved. 

Mr. Junkerman has a copy of this. 

Mr. Junkerman: What is that? 

Mr. Chapman: This is a memorandum that we 
filed in another case in New York on that question. 

Mr. Junkerman: Do we have a copy of it? 

The Court: I would like to know the reason why 
the Court—was this a Federal court in New York? 

Mr. Chapman: Yes, sir. 

The Court: Why the Court permitted it to go in. 

Mr. Chapman: Well, as a matter of fact, this is 
(544) just the pretrial brief. 

Mr. Junkerman: We have made the same ob- 
jection there as we made here. It has not gone in 
at all. 

Mr. Chapman: I am not giving Your Honor the 
ruling. I am giving you my brief. 
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The Court: Well, you are going to have a pre- 
cedent in this case because I am going to make a 
ruling. My tentative ruling is that it should not go 
in because it is not material, but I will consider it. 

Mr. Chapman: With all due respect, Your Honor 
—because it is not material, you say. 

The Court: That is the cause of death. 

Mr. Chapman: If you base it on that ground, it 
won’t be. 

The Court: Now, the cause of death. Let me 
have it. Don’t keep it from me. Let me have that 
and I may change my mind during the recess. 

Mr. Chapman: I thought Your Honor was ruling 
because it was not admissible because it was hearsay. 

The Court: I said this, and let us get it straight: 
The fact of death must be established; otherwise 
you have no case. 

Mr. Chapman: Yes. 

The Court: But the fact of death has been stipu- 
lated as occurring, that the decedent did die as a 
consequence of (555) this plane crash. 

Now what I say is not material and not probative 
of anything is the cause of death. The cause of 
death, even though there was a physician and an 
autopsy was performed, would not be material be- 
cause you cannot recover, first of all, for anything 
in the nature of conscious suffering. There is noth- 
ing in the nature of solacium that can be recovered. 

You can only recover for pecuniary loss, and that 
is all under our statute and under the Irish law. 

Mr. Chapman: Well, Your Honor— 

The Court: Now, let me finish, please. 

So, therefore, since that is so, assuming for the 
moment that you could get in the cause of death, 
then the Taylor rule would apply here, even to the 
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Trish matter, because we apply the law, the law of 
the forum. 

So, therefore, this would not be permitted to go in 
because, first of all, under the common law rule of 
evidence, it is hearsay. There was no autopsy per- 
formed, and even if an autopsy was performed, and 
the cause of death set forth by the physician, the 
physician is not present, if it becomes material, so 
he can be cross-examined on the stand. So that is 
the answer. 

Mr. Chapman: I will tell you why it is material, 
Your Honor. 

Suppose Mr. Tuller while sitting on the tail of 
(556) the plane was killed by a stray shot from a 
hunter on the shore. 

The Court: But he was not. 

Mr. Chapman: Well, how do we know he was not? 

The Court: It is an admitted fact. 

Mr. Chapman: That proves he wasn’t, but the 
burden is on us to show that he was—— 

The Court: It is an admitted fact that he died as 
a consequence of this crash. 

Mr. Chapman: No, sir, it is not. It is not ad- 
mitted that he died—— 

The Court: Now, just a minute, please. 

Mr. Junkerman: If I may help Your Honor, in 
plaintiffs’ request to admit, Paragraph Item 15, they 
requested us to admit that William Gordon Tuller 
‘was a passenger on a plane and died as a result of 
the crash. Our answer to that was—and they asked 
about 25 others. 

We admitted specifically that 25 passengers, in- 
cluding William G. Tuller, and three cabin crew 
members, died as a result of the accident. 

So it is admitted. 
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The Court: Well, I was looking at the stipulation 
of facts in the pretrial order. 

Although it is not specifically admitted, it is cer- 
tainly admitted with emphasis by way of inference 
because (557) it says: Plaintiff is a citizen of the 
state of Virginia, and is authorized to proceed in the 
capacity in which she sues, that is Mrs. Tuller, and 
so on; and that he was in good health; and the 
parties admit the accounts of the nature of the ac- 
tion. 

It is plain to me, but I will let you look at it. 

Mr. Junkerman: As a matter of fact, Your Hon- 
or, I am sure we admitted it in this case. 

If there is any doubt about it, I admit it formally 
and openly that he died as a result of the accident. 
I think we have already done it. 

Mr. Chapman: Well, that may do it. 

The Court: What is that? 

Mr. Chapman: That may do it. What Mr. Jun- 
kerman just said. 

The Court: Well, I am only concerned with what 
I said originally, Mr. Chapman. I don’t think that 
you can get in the cause of death. It is not material 
to anything from the standpoint of damages, if, if 
the other side admits the death occurred as a conse- 
quence of the accident. 

Mr. Chapman: Your Honor, I think Your Honor 
is afraid that I may try to ring the changes to the 
jury on this shock and exposure business. That is 
not my intention at all. My sole purpose is to show 
that he died from shock and exposure and not from 
drowning. 


The Court: I am not afraid of you doing any- 
thing with reference to ringing a change in the jury. 
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While you can ring the changes, if I think you are 
are ringing too many changes, I will stop you. 

Mr. Chapman: Then you will ring me? 

The Court: No, I won’t ring you. I want to 
keep, and as I told you before, I try a close case, 
and I want to keep it in compass. 

Now, you people are involved in the matter from 
a different viewpoint. You are down here in the 
trenches. 

You can always run a retreat from Dunquerque, 
you know, if you are at 10 Downing Street. On 
the beach, it is something different. You are on the 
beach, 

Well, I have got to look at it from a panoramic 
point of view. And I will not let in shock and ex- 
posure. 

Mr. Chapman: May I withdraw this exhibit for 
the moment until we consider at recess whether we 
need this or not at all. 

The Court: You do that, and I will look at the 
memorandum during the recess, and I will recon- 
sider, but my tentative ruling, my prospective rul- 
ing, and my probable ruling will be, No. 

Mr. Chapman: I don’t think so when you have 
read my memorandum, Your Honor. I question 
that. 

The Court: Well, then, I will read your memo- 
randum (559) and probably I will come around to 
your point of view. 

All right. 

Mr. Chapman: Because you will find the Irish 
statute in there. 

The Court: Well, that is what I am afraid of. 

So we will recess until 1:45. 


(Thereupon at 12:30 o’clock p.m. a recess was 
taken until 1:45 o’clock p.m.) 
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(Thereupon, the trial was resumed at 2:00 o’clock 
p.m.) 


(In Chambers.) 

The Court: The phase has now been reached in 
this case where the plaintiff has completed the 
presentation of her evidence except with respect 
to two matters reserved and a third one presently 
reserved in relation to the ostensible application 
of a law which the defendant will contend applies, 
namely, the deduction of the proceeds of any acci- 
dent insurance policy on the life of the decedent 
which had been made to the plaintiffs from any 
verdict that might possibly be rendered by the jury, 
if the case should go to the jury. 

And so, therefore, in the circumstances, the Court 
being so apprised and this matter being spread 
upon the record, the jury will be forthwith per- 
mitted to depart and to return here Monday after- 
noon at 1:45, November 23rd, the morning being 
devoted to the resolution by the Court of the re- 
served matters after argument by both sides. 

Mr. Madden: There is one additional item which 
I think is necessary because the stipulation there is 
$112,500 of accident insurance in this case. 

The Court: The proffer is made by virtue of the 
testimony of an actuary by the plaintiff to prove 
what? 

Mr. Chapman: To prove the value on date of 
death of an annuity in X amount, whatever you 
want to take, $1, (561) $10, $100, for the expected 
life of Mr. Tuller. 

The Court: Let me ask you to descend to the 
particulars with reference to the materiality and 
relevancy of that. I have left you. 


36la 
Colloquy of Counsel 


Mr. Chapman: That is the way it is computed, 
the dollar value. 

The Court: The dollar value of what? 

Mr. Chapman: The dollar value of what Mrs. 
Tuller and these children would have been ex- 
pected to receive throughout the rest of Mr. Tuller’s 
life had he not been taken away from them. It 
would not be spread out and it will be reduced. 
That is what this actuary is going to do. 

The Court: You mean computed in relation to 
the injury. He is going to compute it in relation 
to what? 

Mr. Chapman: That is a word I used, Your 
Honor, to mean fixing the value of an annuity to- 
day instead of waiting for it to come each year. 

The Court: I understand that. First of all, 
you said you were going to put the actuary on the 
stand and then, by virtue of some method or some 
action upon his part, he is going to fix the value, 
the pecuniary loss, so to speak, that Mrs. Tuller 
and the children have sustained as a result of that 
unfortunate occurrence? 

Mr. Chapman: Yes. 

The Court: And that loss is to be—I followed 
you (562) up to there—but where you have lost me 
is when you said, however, this amount is going 
to be balanced off against some other amount and 
I thought by another amount you were referring, 
possibly, to a verdict by the jury. 

Mr. Chapman: No, Your Honor. Say there is 
$1,000 annuity coming to Mr. A and that Mr. A is 
35 years of age. He has a life expectancy of 37 
years so you add up that thousand dollars and you 
get $37,000 as being the total number of dollars he 
is going to get for the rest of his life expectancy. 
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However, since we are putting a value on it today, 
you see, it is worth less than $37,000. I mean, we 
are taking it away from Mrs. Tuller. 

The Court: When you say putting a value on it 
today, with reference to the value of the dollar to- 
day, or what? 

Mr. Chapman: No, sir. She is getting today a 
lump sum verdict. She is not getting $1,000 a 
year. 

The Court: That is the point I raised originally. 
You are offsetting that against a lump sum by the 
jury. 

Mr. Madden: No. If the testimony from Mrs. 
Tuller is that she and her children would have, let’s 
say, had two-thirds of his income, which might be 
$15,000 or $20,000 a year and if his life expectancy 
is 37 years, instead of multiplying $20,000 against 
37 years, to do it properly we should take that 
figure and compute it back which means that all of 
those dollars to her today, you don’t have to give 
her (563) so many because they are going to earn 
interest and that really brings out a true value 
today of what this income would be over those 
years. I think that is the proper way to do it. 

Mr. Chapman: It takes into account the interest 
on the amount she will get. 

The Court: I will tell you quite frankly this is 
the first time that question has ever been raised 
in my 19 years on the bench. 

Mr. Chapman: It isn’t fair to have the de- 
fendant pay the full amount. 

The Court: I assume Mr. Junkerman will exam- 
ine on probabilities so there you have it. We are 
going to go out now and put Mrs. Tuller on the 
stand, is that correct? 

Mr. Madden: Mrs. Tuller first. 
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The Court: What is she going to testify to? 

Mr. Madden: She is going to testify to the basic 
financial situation. 

The Court: How much of his income he gave 
to her? 

Mr. Madden: Yes. 

The Court: All right. 

Then we will put this stipulation on the record 
and the stipulation now is the Health, Welfare 
and Education statistics from the standpoint of 
longevity tables which will be used. 


(Thereupon, the trial was resumed in the presence 

of the jury at 2:30 o’clock p.m.) 
(564) 

Mr. Chapman: Mrs. Tuller. 

May I have the stipulation, first, with reference 
to the table? Fs 

The Court: Yes. 

Mr. Chapman: It is agreed that Mr. Tuller’s life 
expectancy at the time of his death was 36.59 years, 
according to the table issued by the United States 
Department of Health, Education and Welfare, 
dated November 23, 1954. 

The Court: Thank you. 

That is agreed, members of the jury, between the 
parties. 

All right. 


Thereupon, 
GertrupE OwEN TULLER 


called as a witness and, having been first duly sworn, was 
examined and testified as follows: 


Direct examination by Mr. Chapman: 


Q. What is your full name, Mrs. Tuller? A. Gertrude 
Owen Tuller. 

Q. Where do you live, Mrs. Tuller? A. 3201 Wisconsin 
Avenue, Washington. 

Q. Washington, D. C.2 A. D. C., yes, sir. 

Q. How old are you? (565) A. I am 38 or almost 38. 

Q. You are how old? A. Thirty-eight. 

Q. Were you the wife of Dr. Tuller? A. Yes. 

Q. When were you and Dr. Tuller married? 


The Court: Is there any question about that? 
There is no question about that. 

Mr. Chapman: I don’t think so. 

The Court: When did you say? 

The Witness: February 19, 1943. 


By Mr. Chapman: 


Q. Were there any children that you and Dr. Tuller had? 
A. Two. 
Q. Are they in court with you today? A. Yes. 


Mr. Chapman: May they stand up, Your Honor, 
so they may be identified? 
(Two children arose.) 


By Mr. Chapman: 


Q. Are these your children, Mrs. Tuller? A. Yes. 
Q. And how old is the largest one? A. Catherine is 13. 
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Q. And the little one? (566) A. Jean is 8. 

Q. And this is Catherine, the oldest? A. Yes. 

Q. And Jean is the youngest? A. Yes. 

Q. How old was Dr. Tuller at the time of his death? A. 
He would have been 35 on September 8th. 

Q. What had been his education, Mrs. Tuller? A. Bach- 
elors and Masters and Doctorate from MIT. 

Q. I didn’t quite hear you. 


The Court: Let’s see if we can adjust this appar- 
atus. Will you repeat your answer? 

The Witness: A Bachelor’s Degree and a Mas- 
ter’s Degree and a Doctorate from MIT. 


By Mr. Chapman: 


Q. And MIT stands for what? A. Massachusetts Insti- 
tute of Technology. 

Q. Were those degrees in electrical engineering or en- 
gineering? A. I think all three were in electrical engineer- 
ing. The Doctorate was, I know. 

Q. By whom was he employed at the time of his death? 
A. Melpar Corporation. 

Q. You were in court when Mr. Bostick of that company 
testified yesterday? (567) <A. Yes. 

Q. You heard him mention some salaries and bonuses 
that had been paid by Melpar to Mr. Tuller? A. Yes. 

Q. And those amounts were the correct amounts, accord- 
ing to your information and records? A. Yes. 

Q. At the time of his death, where were you and Dr. 
Tuller living? A. In Falls Church, Virginia. 

Q. Was that a private home that you owned? A. Yes. 

Q. And did you have any help there in the house? A. 
Yes, we had a maid. 

Q. More than one? A. No, just one. 
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Q. Did you own a car? A. I owned a car and then we 
jointly owned a second car. 

Q. That is, you had two cars. One was in your joint 
names and one was in your own name? A. That is right. 

Q. From whom had you gotten that car that was in your 
name? A. My husband had given it to me for a Christmas 
(568) present. 

Q. The preceding Christmas? A. Yes. 

Q. How were the family finances handled? A. We 
handled them jointly. 

Q. I beg pardon? A. We handled them jointly. 

Q. Do i understand his salary check was paid into joint 
bank account? A. Yes. 

Q. And that each one of you had the power to draw 
checks on that account? A. Yes. 

Q. And were all of your household expenses paid from 
that account, grocery bills, amusements and any money 
that you needed came out of that account? A. Yes. 

Q. At the time of his death, had you and Dr. Tuller saved 
any money? A. Some money, yes. 

Q. How much, approximately? A. Well, I don’t know. 

Q. Let me ask you this: Substantially during the last 
year of his life, was substantially all of his salary heard 
about here used up in running this house? 


(569) 


Mr. Junkerman: I object to that, Your Honor. 

The Court: Why don’t you ask what portion of 
his salary was used for household expenses and so 
on? 


By Mr. Chapman: 


Q. How much of his salary was used? A. I think that 
last year, because we had a child that was ill and we had 
tremendous medical expenses,— 
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Q. Prior to the illness of your child— A. Well, we put 
some in savings and some in stocks, 

Q. Approximately how much a year did you put in sav- 
ings? A. I can’t remember that. 

Q. Was it a substantial sum, a matter of a hundred dol- 
lars, a thousand dollars, or what? 


Mr. Junkerman: I object to that, Your Honor. 
It is immaterial. 

The Court: She has testified, Mr. Chapman, that 
the last year most of his salary went for household 
expenses, as she has indicated. 


By Mr. Chapman: 


Q. During the last year, did you answer that question— 
what portion of his salary went to household expenses? 


A. Just about everything. 
Q. Did Dr. Tuller have any outside activities? A. Pro- 
fessional ones, yes. ; 


(570) 


Q. Was he interested in the Girl Scout movement? A. 
We both were very much so. 

Q. Did he spend his vacations with you and the children? 
A. Yes. 

Q. Were vacations taken by car at times? A. Usually 
by ear. 

Q. What was the condition of Dr. Tuller’s health? A. 
It was excellent, so far as I know. 

Q. During your marriage, had he ever been in the hos- 
pital as a patient? A. No. 

Q. What is the condition of your own health? A. It is 
all right. 

Q. What were Dr. Tuller’s habits with respect to alcohol 
and smoking? A. He neither smoked nor drank. 
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Q. At the time of his death, was he on a pleasure trip 
or business trip? A. Business trip. 


Mr. Chapman: That is all. 
Cross-examination by Mr. Junkerman: 


Q. Mrs. Tuller, I just want to ask you a few questions 
concerning financial matters. 


(571) 


The year 1953, that was a rather unusual year for ex- 
penses for you due to your child’s illness, wasn’t that so? 
A. Yes, that is right. 

Q. That wasn’t a typical year at all? A. No. 

Q. During the year 1953, do you remember how much 
income tax you and your husband paid from his salary? 
A. Not offhand. I would have to look at a tax form. 

Q. Your attorney was good enough to furnish me with 
a copy of your joint income tax return and I am going to 
show it to you so that you can just read it off. This is a 
photostatie copy which he furnished to us some time ago in 
pretrial matters and you may look at these figures here 
and then tell us the amount that was paid for federal in- 
come tax for the year 1953. A. $7,254.28. 


The Court: I didn’t get that; how much? 
The Witness: $7,254.28. 


By Mr. Junkerman: 


Q. And in this income tax return, there were some total 
deductions for contributions, interest paid and other taxes 
and so forth making a total of what? A. $1,293.58. 


The Court: May I see the document? 
(The document was handed to the Court.) 
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(572) 
By Mr. Junkerman: 


Q. You had two cars at the time of your husband’s 
death? A. Yes. 

Q. And did he drive one of the cars and did you drive 
the other? A. That is right. 

Q. Do you know approximately how much he expended 
on the maintenance and upkeep of those automobiles? A. 
No. 

Q. How much he spent? A. No, I don’t. 

Q. Have you any idea of how much he spent in driving 
cars around? A. No. His car was used strictly to the 
office and back. 

Q. He used his car for going back and forth to work, is 
that right? A. That is right. 


Q. Did he use it for going on vacations and things of that 
kind? A. No, we usually took mine. 

Q. Did he use his car for making trips to any place ex- 
cept to the office? A. I don’t believe so. 


(573) 


Q. How much in 1953, after the deduction of that amount 
of income tax that you referred to and that amount that 
you paid in contributions and interest and other taxes and 
so forth, I believe the salary testified to for the year 1953, 
after those various income tax deductions and other in- 
come tax deductions, brings it down to $18,343.65. Have 
you any idea or can you tell us what proportion of that 
amount he spent on you during the year 1953? A. Well, 
most of the time I handled it so I assume I spent a portion 
of it. : 
Q. Do you know how much you spent on yourself? <A. 
Just for clothes and food for the whole house. 

Q. Do you know how much that amounted to per year? 
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Mr. Chapman: Your Honor, I think Mrs. Tuller 
doesn’t know whether this refers to her expenses for 
herself or for herself and her family. 

Mr. Junkerman: I will let her testify both ways. 
I certainly wouldn’t take advantage of Mrs. Tuller. 

Mr. Chapman: I hope you wouldn’t. 

Mr. Junkerman: You know I wouldn’t. 


By Mr. Junkerman: 


Q. Mrs. Tuller, I only ask this because I have to ask you. 
A. That is right. 

Q. And, therefore, I am asking how much, if you can 
(574) tell us, of your husband’s income, of the balance of 
that income went first to you personally, how much you 
received in the year 1953? 


The Court: If you can testify. 

The Witness: The money went into a joint check- 
ing account so the only thing I personally spent was 
for clothes that I remember, occasionally a lunch or 
donation to the Girl Scouts. 


By Mr. Junkerman: 


Q. Can you give an approximation of that total for the 
year. A. No, I can’t sir. 

Q. Are you able to tell how much was expended for the 
children during that year, other than for illness? A. 
School, clothes and tuition and their lunches, school books 
and bus fare. 

Q. What did the tuition amount to, do you know? A. At 
that time, I vaguely remember it being $1,200 but I couldn’t 
swear to that. 

Q. Is that a total of $1,200? A. Yes. 
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Mr. Chapman: Do you mean for each one? 
Mr. Junkerman: Mr. Chapman, if it isn’t clear, 
I tell you I am going to make sure it is clear. 
(575) 


By Mr. Junkerman: 


Q. Mrs. Tuller, the $1,200 tuition that you spoke of, did 
that mean $1,200 for each of the children or a total of $1,200. 
A. As I remember, it was the total. It was before tuition 
started to go up. 

Q. Are you able to estimate how much of that money that 
year was expended for household and I suppose you mean 
by that maintenance of the household, the fuel, gas and so 
forth and also food. Can you give us an estimate of what 
that cost for that year? A. Well, I think about—this 
would have to be more or less guesswork—about $60 a 
week on food because we had to entertain. The winter 
months we had a standard gas rate of something like $32 
a month and then in the summer it went down somewhere 
arcand $17; electric bill of around 12. The telephone bill 
probably was one of the higher things. 

Q. What would that run a month at that time? A. Prob- 
ably $40 or so. 

Q. You said you had a maid? A. And the maid. 

Q. What did you pay her a week or month? A. I think 
I paid her 75 cents an hour but I am not sure. 

Q. Did you have her four or five days a week? (576) <A. 
Approximately four days a week. 

Q. Are there any other household expenses that you can 
think of that you haven’t already told us about? A. Insur- 
ance bills for all of us. ; ae 

Q. Do you know what the premiums of that would total? 
A. I think they must total 

Q. Just approximately. A. For the four of us together, 
I would guess $1,000 and then automobile insurance. 
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Q. That ran about what, would you say? A. That is a 
mutual affair so it must have been about $200 for both 
cars, I would say. 

Q. Do you think you have told us pretty much all of the 
household expenses? A. I think so. 

Q. Would you say those expenses you have just given us 
were fairly typical of the years while your husband was 
alive?’ A. No. Although our income went up, also my 
husband’s position went up and we were forced into the 
position of having to entertain more which we didn’t do 
before. 

Q. In 1953, you spent more than in 52? A. Yes. 

Q. Or ’51, so it is fair to say you spent less in ’52—’51 
than you explained to us you spent in 53% (577) A. Yes. 

Q. And in 1954, practically the same as 1953 up to Sep- 
tember of 1954, as far as expenditures are concerned, 
household expenditures? A. No; 53 and ’54 sort of have 
to combine between November of ’53 through September 
of ’54 because my youngest child was sick that year and we 
had first her hospital and doctors’ bills and then I took her 
to New Hampshire to recuperate because she didn’t have 
much use of her legs. 

Q. When did she first get sick? A. November 1, 1953. 

Q. And she was sick through 54? A. Through that fall, 
yes. 

Q. So you had very heavy expenditures for that? A. It 
involved renting a house in New Hampshire on a lake. 

Q. So such expenditures you normally would not have 
had except for that, is that right? A. That is right. 

Q. I think that is all, Mrs. Tuller, unless there are any 
other expenditures that you think of that you haven’t testi- 
fied to. A. None that I can think of, no. 


Mr. Junkerman: That is all. 
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(578) 
Redirect examination by Mr. Chapman: 


Q. Mr. Junkerman made some deductions here which, 
after having made them, reduced the balance of spendable 
income to $18,452.14. What happened to the balance of 
that after these household expenses that you mentioned? 
Was there anything left? 


Mr. Junkerman: I object to that, if Your Honor 
please. I think she just stated it in detail. 

The Court: If there is any computation to be 
made, why not let the jury make it? 

Mr. Chapman: Is Your Honor ruling that the 
question is improper? 

The Court: No, I am not ruling necessarily that 
the question is improper. I am ruling with respect 
to the fact that the computation is made by counsel 
and I think it is important and the jury can make it. 


By Mr. Chapman: 


Q. This 1953 tax return, you said, was not a typical year, 
that 1953 was not a typical year because it had these medi- 
cal expenses? A. I would think that would be on our 1954 
tax form. 

Q. Yes, but 1953 was a typical year. You had no ab- 
normal medical—— 


Mr. Junkerman: I object to that, if the Court 
please. 
(579) 
The Court: Come to the bench. 
(At the bench:) 


The Court: This is none of my business but I 
would suggest that you let sleeping dogs lie. As a 
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matter of fact, I have notes that I made with refer- 
ence to his salary. ’47 to ’48, his salary was $7,500 
to $8,500 ; °49, $10,000 and $14,000; 51, $16,000. Then 
he was made vice president in charge of engineering 
on the first of May 1952 at $17,500. It was $23,000 
at the time of his death. That was base salary. 

If you go into it in the detail in which you, and I 
say both of you, are going into the matter, I do not 
think it helps any. It is liable to confuse and some- 
times, in the circumstances, it might come a cropper. 
It is none of my business. 

Mr. Chapman: Mr. Junkerman stated there 
would be deductions. 

The Court: The income tax is in. If it is mate- 
rial, that will be the ostensible record. 

Mr. Chapman: All right, Your Honor. 

(In open court:) 


Thank you, Mrs. Tuller. 
The Court: Thank you, Mrs. Tuller, you may 
step down. 
(Witness excused.) 
(580) 


Mr. Chapman: Mr. Kemper. 


Thereupon, 
Lee Howarp Kemper 


called as a witness and, being first duly sworn, was exam- 
ined and testified as follows: 


Direct examination by Mr. Chapman: 


Q. Will you give us your full name, please? A. Lee 
Howard Kemper. 

Q. Where do you live? A. 5112 Sangamor Road, Wash- 
ington 16, D. C. 
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Q. What is your occupation? A. I am an actuary. 
Q. Will you state your qualifications? 


The Court: May I interrupt? I would suggest 
that probably we would like to have from the witness 
for the benefit of the jury and the Court just what 
an actuary is. 

The Witness: Yes. I am Assistant Actuary with 
Acacia Mutual Life Insurance Company. The duties 
of an actuary with a life insurance company involve 
the financial solvency of the company. 

In other words, we deal with those particular 
things involved in insurance work which have to do 
with the financial position of the company. 

(581) 

For example, the actuary in an insurance com- 
pany is the person who computes the premium and 
determines how much an insurance company will 
charge you for your life insurance. We also deter- 
mine how much reserve will have to be put up for a 
life insurance policy so when people die the money 
will be available to pay those claims. 

We compute premiums for annuity contracts and, 
on those, we also determine how much reserve must 
be put up so that when payments come due, the 
money will be available. There are a number of 
other facets to the position but I think they are the 
more important ones and the ones that you associ- 
ate more closely with the actuary. 


By Mr. Chapman: 
Q. You may have mentioned this, but I didn’t catch it. 


Does that involve appraising the value of annuities or de- 
termining the price of annuities? A. Yes. We compute 
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the premiums for annuities and also periodically determine 
how much reserve we should have on annuity contracts. 

Q. And also is there a type of annuity that is called a 
single premium payment? A. Yes. 

Q. And do you have the problem of determining the fair 
price to pay for such an annuity? A. Yes, sir. I determine 
that for our company. 

(582) 

Q. What are your qualifications for that? You have 
been clear in your exposition of what you did and I am 
sure your qualifications stand out all over, but, for the rec- 
ord, I think maybe we would like to have it. A. Generally, 
an actuary begins his training by taking a major in mathe- 
matics in college. My training was at the State University 
where I majored in mathematics and where I obtained my 
master’s degree in actuarial matters. 


The Court: Where is this State University? 

The Witness: State University of Iowa, Iowa 
City, Iowa. 

The Court: Did you get a Bachelor of Science 
degree, is that it? 

The Witness: Bachelor of Science Degree, yes, 
sir, and then, after you finish your college work, 
you are required to take a number of examinations 
to qualify for membership in the Society of Actu- 
aries, and I am an associate member of the Society 
of Actuaries. 


By Mr. Chapman: 


Q. If we requested you, sir, to compute the sum of mon- 
ey, the total sum of money required so that the sum of 
principal and interest at 3 per cent will provide a life in- 
come of $1,000 per year so that at the end of the year for 
a person, a man 35 years of age, in good health, so that at 
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the end of his expectancy the interest and principal (583) 
will be completely spent and exhausted? 


The Court: His expectancy being what? 

Mr. Chapman: His expectancy being 36.59. 

Mr. Junkerman: I object, Your Honor, unless he 
uses the figure that has been stipulated. 

The Court: 36.59 is the figure. 

The Witness: The answer to the question is yes. 


By Mr. Chapman: 


Q. We requested you to do that. Have you done so? 
A. Yes, sir. 


Mr. Junkerman: What is that? 
The Court: A man 85 years of age with an ex- 
pectancy of 36.59. 


By Mr. Chapman: 


Q. Will you give us the cost of that, that that figure is 
based on? A. I would like to check the figure that you 
have; 36.59. 


The Court: You mean check it in what way? 

Mr. Chapman: I gave you-— 

The Court: Just a minute, 

Mr. Junkerman: I object to the statement by Mr. 
Chapman unless he uses that figure. 

The Witness: You have the figure for the age 34, 


(584) 
By Mr. Chapman: 


Q. I have the figure age 34 because he was 34—that is 
right. 
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The Court: Gentlemen, just a minute, please. I 
wouldn’t get too disturbed about it because it doesn’t 
matter too much from the standpoint of age. The 
decedent’s birthday followed in a few days of this 
business that we are concerned with so, as a matter 
of law, he was in his 35th year and approaching 36, 
so if you use the table for 35 and the figure is 36.59, 
we are in business. 


By Mr. Chapman: 


Q. You used the age of 35? A. I used age 35. 

Q. That would make a smaller sum than if you used the 
34 years, wouldn’t it? A. Yes, sir. 

Q. All right. Give us the figure, then. 


The Court: What figure is this that you want? 

Mr. Junkerman: I object. 

The Court: I rule, as a matter of law, that Mr. 
Tuller, at the time of his death, was in his 35th year. 

Mr. Chapman: All right. 

The Witness: Based on this United States life 
table, 1949 to 1951 

Mr. Junkerman: Your Honor, I object to his 
using (585) that table. 

The Court: Just a minute. 

I might say, Mr. Kemper, to orient you, counsel 
have agreed by stipulation that the longevity table 
to be used in this particular instance is that put out 
by the Health, Education, and Welfare Department. 
When you refer to the United States table, are you 
referring to the same thing? 

The Witness: The same thing put out by the 
United States Health, Education and Welfare De- 
partment. 

The Court: All right. We understand you. 

-The Witness: The value that you have requested 
is $20,612.80. 
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Q. That is for an annuity of $1,000; is that right? <A. 
Yes, sir. 

Q. To get an annuity of $2,000, the present value of 
annuity of $2,000, what process do you go through there? 


Mr. Junkerman: I object to this, Your Honor. 

The Court: Let’s come to the bench, please, gen- 
tlemen. 

(At the bench:) 


Mr. Junkerman? If Your Honor please, this is 
not what I understood he was going to do. I under- 
stood that all this actuary would do would be to 
show the present value of $1. We don’t have any 
figures. Furthermore, all these (586) questions are 


being asked with an impossible low interest rate of 
3 per cent. 

’ he Court: Just a minute. Let’s go back to the 
stipulation and the conference we had in chambers 
and find out what appears there with respect to the 
proffer made. 

(Discussion off the record.) 
(In open court:) 


The Witness: $20,612.80 is the figure that I gave. 
I didn’t give the life expectancy at that age because 
I think you people are using the life expectancy-—— 

The Court: Wait a minute, please. You are not 
to tell us what we are looking for. You had a ques- 
tion presented to you with reference to a man who 
died at the age of 35 and had an expectancy of 36.59 
years. Then you were asked to figure out the cost 
of an annuity over that period of years at $1,000, 
and I thought you gave the figure of $20,612.80. 

The Witness: I gave that answer. 

The Court: Yes. 
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Mr. Junkerman: But I think he started to say he 
didn’t use the right expectancy. 

The Court: Wait a minute. If you want to elar- 
ify your answer, that may be done, because someone 
else may look at it. 

The Witness: That is what I am interested in. 
(587) The 36.59 life expectancy is opposite age 34 
to 35. We are assuming the man is 39. 

The Court: The man, as a matter of law, was 35. 

The Witness: Then his life expectancy would be 
35.68. It is a minor point but I just wanted to be 
as—— 

The Court: You want to be as correct as an actu- 
ary should be. 

The Witness: Yes, sir. 


By Mr. Chapman: 


Q. Then you said the sum that would be required to pro- 
duce an annuity of $1,000 a year for such a man would be 
— A. $20,612.80. 

Q. Is the formula simple enough to be expressed in this 
fashion: That if you look for a sum to produce an annuity 
of $2,000 instead of $1,000, you simply multiply by 2? 


Mr. Junkerman: I object, Your Honor. 

The Court: Just a minute. I brought you to the 
bench and I suggested that the question not be 
framed in that fashion. 

Does this formula which you have established— 
can you, in the circumstances, slide it up or down? 

The Witness: Yes, sir, just by multiplying by a 
figure, 1, 2. 

The Court: That is your answer. 
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(588) 
By Mr. Chapman: 


Q. And you have it in a unit of $1,000? A. That is all. 


The Court: Cross-examine. 
Cross examination by Mr. Junkerman: 


Q. You used a discount rate of 3 per cent in those fig- 
ures, didn’t you? <A. Yes, sir. 

Q. Will you do the same thing for me and use the dis- 
count rate of 4 per cent? A. If the rate of interest used 
was 4 per cent, the figure for $1,000 annual income would 
be $17,790.80. 

Q. Allright. Will you give us that figure for an interest 
of 41% per cent? 


Mr. Chapman: I object to that, if the Court 
please. 

The Court: Just a minute. I suppose the same 
thing applies to interest, it goes up and down. 

Mr. Junkerman: But it has to be computed and 
it has to be by an actuary. 

The Court: Just a minute. That is all. 


By Mr. Junkerman: 
Q. Compute it 44% per cent—— 


The Court: I have ruled it. It slides up or down. 
(589) Am I correct in my assumption? 

The Witness: Yes, sir. You cannot multiply by 
a factor. 

The Court: I am not asking you to do that. Iam 
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asking about an amount. The amount goes up or 
down according to the interest rate? 

The Witness: Yes, sir. And—— 

The Court: You have answered the question. 

Is that all with this gentleman? 

Mr. Junkerman: No. I thought you said he could 
answer. 

The Court: What is sauce for the goose is sauce 
for the gander. 


By Mr. Junkerman: 


Q. In order to reduce this with the interest rate, is that 
something anybody can do or an actuary? A. An actuary 
would have to do that. 

Q. That is what I asked. Will you give us the figure at 


41% per cent at 35.68? A. Unfortunately, I don’t have it at 
41 per cent. These tables are extensive. There is no table 
for 41% per cent. 

Q. Can you figure it at 5 per cent? A. To do it accu- 
rately, it would take probably an hour or two. 


Mr. Junkerman: Your Honor, I would like to ask 
(590) this witness to compute it for 4% per cent and 
compute it for 5 per cent. 

The Court: I won’t permit it to be done. Stick 
to the tables. 

Mr. Junkerman: Pardon? 

The Court: We will stick to the tables. 

Mr. Junkerman: We are talking about the tables. 

The Court: He said he has the table of 4 per cent 
and it doesn’t go above 4 per cent; is that correct? 

The Witness: Yes. 
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By Mr. Junkerman: 


Q. What table are you referring to? A. The same book. 

Q. What page? A. My book is a little different from 
yours. 

Q. What page? A. You have Volume 41, No.1. I have 
Volume 41, No.2. That has the annuity rates init. No.1 
doesn’t have the annuity rates in it. 

Q. In other words, there are no annuity rates at all in 
this table we are using? A. That is right, but it is the same 
table. 

Q. In other words, you haven’t computed any of these 
figures which you have given us. You have just taken them 
from some book that you have there, is that right? (591) 
A. That is correct. 

Q. So it didn’t take you any time to work out these tables 
that Mr. Chapman has asked you about, has it? A. No, 
but it would be foolish to do it over again, wouldn’t it? 

Q. Just answer my question. You say no, but you didn’t 
do it, is that right? A. That is right. 


Mr. Junkerman: That is all. 
Redirect examination by Mr. Chapman: 


Q. These tables are put out by the United States De- 
partment of Health, Education and Welfare—— 


The Court: I will take judicial notice of the tables 
so we can dispense with the witness. 

Mr. Chapman: Is the table of discounts there—— 

The Court: Just a minute. The witness is very 
frank. He has testified that the computation he has 
made actually appears in the tables. He has not 
made any personal computation so the table is the 
best evidence and I have so ruled. Is that correct? 
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The Witness: Could I make one statement? 

The Court: I want you to answer my question. 
In other words, the computations that you have giv- 
en us are computations that appear in the table? 

(592) 

The Witness: Yes, sir. 

The Court: So therefore, actually you did not do 
the mathematics. It was done by the compiler of 
the tables? 

The Witness: That is right. 

The Court: All right, that is all. 


By Mr. Chapman: 
Q. Do you have the table with you? A. Yes. 


Mr. Chapman: I offer it in evidence. 

Mr. Junkerman: I object to it. 

The Court: Overruled. 

Mr. Junkerman: I move to strike out all the testi- 
mony that this witness has given. 

The Court: That would follow by virtue of the 
ruling made. 

Mr. Chapman: I have one question on this table. 

The Court: The table speaks for itself. 

Mr. Chapman: I was going to ask him why the 
tables don’t go above 4 per cent. 

The Court: Excluded. 

Thank you, Mr. Kemper. 

(Witness excused.) 

The Court: Plaintiffs’ Exhibit No. 22 received. 


(Actuarial tables were marked Plaintiffs’ Exhibit 
No. 22 for identification and received in evidence.) 


(596) 


November 23, 1959. 


(The jury was not present in the courtroom dur- 
ing argument.) 
The Court: Very well, Mr. Chapman. 


Mr. Chapman: Your Honor has already ruled at 
pre-trial that Sabena was either an agent of 
KLM or an independent contractor, but, in either 
event—— 

The Court: And also if the Warsaw Convention 
applied to KLM, a fortiori, it applied to Sabena. 

Mr. Chapman: That is right. While we disagree 
with Your Honor on that, that is the law at this 
time—— 

The Court: But I said “if,” if the Warsaw Con- 
vention applies to KLM. 

Mr. Chapman: That is right, it applies to Sabena. 

The Court: Yes; on the basis that I concluded 
that this particular contract of carriage was one 
integrated transaction. 

Mr. Chapman: That is right, 

The Court: All right. 

Mr. Chapman: What we have here and what we 
offered was the copy of the contract between KLM 
and Sabena (598) pursuant to which Sabena under- 
took to perform certain duties for KLM at Shan- 
non Airport at this time. The contract sets forth, 
in considerable detail, precisely what KLM expected 
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Sabena to do and how they were to perform those 
duties, 

I say in considerable detail. I think in as much 
detail as you could well expect a contract to do 
which could not possibly have anticipated every 
conceivable type of incident that might occur and, 
thereby, require the services of a dispatcher and 
a flight watcher. 

The Court: What is your contention with refer- 
ence to the relationship between Sabena and KLM? 
Is that an independent contractor or agent? 

Mr. Junkerman: Excuse me. I am sorry but it 
is difficult for me to hear. 

Mr. Chapman: Your Honor, I think it is the re- 
lationship of an independent contractor. 

The Court: You also conclude, then I would as- 
sume, that you draw this inference from the nature 
of this instrument you are now talking about, its 
admissibility ? 

Mr. Chapman: That is right. 

The Court: That indicates that the relationship 
was one of independent contractorship? 

Mr. Chapman: That is right. However, I am 
offering it for an additional purpose as well. 

In fact, my primary purpose in offering it is to 
(599) show what Sabena’s duties were with respect 
to this flight as well as other flights. It seems to 
me we must necessarily look to the four corners of 
this contract and to any regulations, either by the 
Irish authorities or by ICAO for the purpose of 
determining just what a flight watcher and a dis- 
patcher at Shannon was required to do on this oc- 
casion so we start with the provisions of this con- 
tract. 
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The Court: Excuse me. Weren’t there some 
admissions by Sabena in relation to its relationship 
to KLM which indicated what Sabena concluded its 
duties were? 

Mr. Chapman: Right. At the outset of the trial, 
Your Honor, I read an interrogatory addressed to 
Sabena asking them to state what their dispatch- 
ing consisted of and what their flight watching con- 
sisted of. 

The Court: Is there any difference of a material 
character to what they admitted by way of inter- 
rogation and what this document discloses? 

Mr. Chapman: Yes, additional duties and the 
duties are expressed in what we regard as better 
form for our purposes. 

The Court: All right. 

Mr. Chapman: So I said that we look to this 
contract to determine just what Sabena was re- 
quired to do and I would like to address Your 
Honor’s attention first to the paragraph which I 
believe you read when we were discussing (600) 
it at the bench when the contract was first offered. 
It is at the bottom of the page which is number 2 at 
the top and number 3 at the bottom, Mr. Junker- 
man. 


Four point one which says: 


“In the event the carrier’—which is KLM— 
“should have an accident or a forced landing dur- 
ing its operations at or enroute to or from the 
location designated in the Annexes, the company 
will render all reasonable assistance to the car- 
rier.” 


Now we go to the Annex and Mr. Junkerman said 
at the bench that the Annex shows that this contract 
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related only to Gander and to the New York Inter- 
national Airport and that is where we stumbled the 
day we first offered this because I was surprised to 
have Mr. Junkerman state that. He had given us 
this contract as the one that controlled the situation 
at Shannon. 

Mr. Junkerman: May I interrupt there a mo- 
ment, Mr. Chapman? There are two Annexes there. 

The one he referred to at the bench was the 
one that did not apply. 

Mr. Chapman: They are both exactly alike. 

Mr. Junkerman: No, they are not. They are 
different. 

Mr. Chapman: Except for the location. 

Mr. Junkerman: That is why it is important. 

Mr. Chapman: So I will go to the Annex and 
call (601) Your Honor’s attention to certain provi- 
sions of the Annex relating to Shannon Airport 
which we believe will demonstrate the relevancy and 
the materiality. 

The Court: Am I to conclude there is one basic 
instrument and two Annexes? 

Mr. Chapman: Two Annexes. 

The Court: So therefore, you are now constru- 
ing the Anenx that did relate to Gander and New 
York and presenting for my attention the Annex 
which relates specifically to Shannon, is that right? 

Mr. Chapman: That is right. It starts out in 
Paragraph II and it says: 

“The company shall render the services in the 
international area of responsibility at the fol- 
lowing location, Shannon Airport, Treland.” 


Then in Paragraph I1—— 
Mr. Junkerman: Did you misquote that? Did 
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you say “international” instead of “under-men- 
tioned”? 

Mr. Chapman: I think I read “international.” 

Mr. Junkerman: The word is under-mentioned, 
not international. 

Mr. Chapman: Thank you, Mr. Junkerman. 


“and the company shall render the services in 
the under-mentioned area of responsibility at the 
following location” and then it says (602) “Shan- 
non Airport, Ireland.” 


I may say this photostat is not too distinct but 
it is the only one I have. 


(Continuing the quote:) 


“The area in which the company will render 
services shall be bounded in the north by Iceland 
and in the south by Santa Maria from approxi- 
mately the western English coast to 30 degrees 
West.” 


Then the next paragraph of this contract or 
Annex, which I would like to call to Your Honor’s 
attention, is the paragraph IV just following that 
under the heading of “Procedures” and the para- 
graph is 4.1. 


“The company”—the company being Sabena— 
“will render the under-mentioned services to the 
earrier’s flight operation within the area of re- 
sponsibility as described in Paragraph III of this 
Annex, thereby maintaining close liaison with the 
operational representative designated by the car- 
rier so as to coordinate his requirements.” 


The Court: What are the services? 
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Mr. Chapman: I am coming to that, Your Honor, 
and here they are. I am getting to them. 


On the following page, paragraph 4.3 provides: 


“Ig for reasons of communication failure, 
weather phenomena, safety of aircraft, or emer- 
gency it is (603) undesirable to stop the services 
at the area boundary, the company”—that is 
Sabena—“will continue the services until the dif- 
ficulties have been overcome or until an adjacent 
area is able to accept responsibility. Similar con- 
ditions may make it desirable to transfer the 
rendering of services before the area boundary 
is reached.” 


Is that reached, Mr. Junkerman? 

Mr. McQuillan: “Crossed.” 

Mr. Chapman: Now we come to services. 

The Court: I don’t get that. What does that 
mean? 

Mr. Chapman: That means in this particular 
ease until Sabena knows that Gander has taken 
over at 30 degrees West that Gander is then in 
contact with the plane and that they continue to be 
responsible until they are advised that the next sta- 
tion has taken over. 

The Court: Responsible for what? 

Mr. Chapman: For the safety of the flight and 
performing the services, Your Honor, that I am 
coming to. 

The Court: Let me stop you right there. I have 
to be informed because, after all, I have to rule on 
this matter. 

The plane is in the air and the plane is unable, 
for some reasons or other, to make contact with 
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(604) 


(605) 


Contract 


either Sabena or the tower. What does Sabena do 
in those circumstances? 


Mr. Chapman: They start an alert. 

The Court: I know they start an alert but that 
doesn’t say anything about starting an alert. It 
says the company takes over until we can reach 
Gander. 

Mr. Chapman: I am coming to that. They have 
the responsibility of giving an alert. 

The Court: This is the only thing I am interested 
in. I am not interested in sundry duties of unre- 
lated character. 

Mr. Chapman: Under services, 5.4, it says: 


“Maintain contact with all flights within the 


area of responsibility noting advanced or retarded 
progress as compared with flight plan and inform 
the operational representative designated by the 
carrier.” 


The operational representative of the carrier was 
Mr. Melling’s office located in the same building as 
Sabena’s office was located. 

Then we go to 5.6: 

“In the event of an emergency take action neces- 
sary for the safety of the flight being guided by 
the instructions in the relevant operations manual 
of the carrier and the supplementary instructions 
of the carrier.” 


On the next page, 5.10—— 


The Court: All right. That would presumably 
apply but what are the steps that must be taken 
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which they did not take? It says in 5.6, in case of 
emergency take the necessary action. 

Mr. Chapman: To advise Mr. Melling and to take 
steps to start an alert, create an alert. 

The Court: Does it say that there, “start an 
alert”? 

Mr. Chapman: Not specifically. It says being 
guided by instructions in relevant operations man- 
ual of the carrier and the supplementary instrue- 
tions of the carrier. 

The Court: Is it in the operations instructions 
or supplementary instructions that an alert must be 
immediately started, or is that something you are 
interpreting? 

Mr. Chapman: That is an interpretation, Your 
Honor. I think it is an obvious interpretation that 
they should become concerned at that point. 

The Court: All right. 

Mr. Chapman: Then we go to the next page, 
5.10: 


“Report the complete facts of any incident of a 
flight operations nature which causes delay or in- 
terruption of a flight to the operations department 
of the carrier.” 


Now 5.13, on the same page: 


“Bnsure that the operational representative des- 
ignated by the carrier and responsible for ground 
(606) handling of carrier’s aircraft is kept com- 
pletely informed as to the movements of the air- 
craft.” 


And, finally, on the same page, 5.15: 


“Ensure that probable or known interruptions— 
probable or known interruptions to schedules for 
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flight operational reasons together with alternative 
suggestions are given as soon as possible to the 
operational representative designated by the car- 
rier.” 


I submit that those are relevant here and are quite 
material in the action against Sabena. 

The Court: What instructions could Sabena give 
to the operational representative of the carrier in 
the last instance that you just mentioned? They 
couldn’t find the plane. 

Mr. Chapman: What they failed to do here, Your 
Honor—I didn’t understand I was arguing at this 
time the sufficiency of proof against Sabena. 

The Court: No, you are not arguing the suff- 
ciency of the proof but you are arguing the relev- 
ancy and the probative value of a piece of evidence. 

Mr. Chapman: They were required here to 
promptly notify the operational representative, who 
was Mr. Melling. They did not do that. The proof 
shows they did not do that. 

They slept on an entry made in the log. They 
slept on the fact that the plane had not responded to 
(607) take-off in time. They slept on the fact the 
plane did not check the beam at Kilkee. They did 
not advise Mr. Melling. I suppose there is an infer- 
ence there that Mr. Melling had to be advised in or- 
der for KLM to start the wheels rolling for an alert 
because they worked together on this thing. 

Sabena was simply an independent contractor to 
advise Mr. Melling, which they did not do until 
4:15, nearly two hours after the plane was in the 
brink. 

The Court: I assume I will have that document 
so I can examine it between now and 1:45. 
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which they did not take? It says in 5.6, in case of 
emergency take the necessary action, 

Mr. Chapman: To advise Mr. Melling and to take 
steps to start an alert, create an alert. 

The Court: Does it say that there, “start an 
alert”? 

Mr. Chapman: Not specifically. It says being 
guided by instructions in relevant operations man- 
ual of the carrier and the supplementary instruc- 
tions of the carrier. 

The Court: Is it in the operations instructions 
or supplementary instructions that an alert must be 
immediately started, or is that something you are 
interpreting? 

Mr. Chapman: That is an interpretation, Your 
Honor. I think it is an obvious interpretation that 
they should become concerned at that point. 

The Court: All right. 

Mr. Chapman: Then we go to the next page, 
5.10: 


“Report the complete facts of any incident of a 
flight operations nature which causes delay or in- 
terruption of a flight to the operations department 
of the carrier.” 


Now 5.13, on the same page: 


“Ensure that the operational representative des- 
ignated by the carrier and responsible for ground 
(606) handling of carrier’s aircraft is kept com- 
pletely informed as to the movements of the air- 
erat ” 


And, finally, on the same page, 5.15: 


“Ensure that probable or known interruptions— 
probable or known interruptions to schedules for 


3938a 


Argument by Counsel for Plaintiffs as to KLM-Sabena 
Contract 


flight operational reasons together with alternative 
suggestions are given as soon as possible to the 
operational representative designated by the car- 
rier.” 


I submit that those are relevant here and are quite 
material in the action against Sabena. 

The Court: What instructions could Sabena give 
to the operational representative of the carrier in 
the last instance that you just mentioned? They 
couldn’t find the plane. 

Mr. Chapman: What they failed to do here, Your 
Honor—I didn’t understand I was arguing at this 
time the sufficiency of proof against Sabena. 

The Court: No, you are not arguing the suff- 
ciency of the proof but you are arguing the relev- 
ancy and the probative value of a piece of evidence. 

Mr. Chapman: They were required here to 
promptly notify the operational representative, who 
was Mr. Melling. They did not do that. The proof 
shows they did not do that. 

They slept on an entry made in the log. They 
slept on the fact that the plane had not responded to 
(607) take-off in time. They slept on the fact the 
plane did not check the beam at Kilkee. They did 
not advise Mr. Melling. I suppose there is an infer- 
ence there that Mr. Melling had to be advised in or- 
der for KLM to start the wheels rolling for an alert 
because they worked together on this thing. 

Sabena was simply an independent contractor to 
advise Mr. Melling, which they did not do until 
4:15, nearly two hours after the plane was in the 
brink. 

The Court: I assume I will have that document 
so I can examine it between now and 1:45. 
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Mr. Chapman: This is marked for identification 
No. 12. 

The Court: Mr. Junkerman. 

Mr. Junkerman: If Your Honor please, may I 
say with respect to that, first, that a copy of that 
was presented to Your Honor at the pre-trial and 
it has been marked for identification here during 
this trial, too. 

The Court: If it was presented to me at pre- 
trial, it must be in the file. 

Mr. Junkerman: Yes, I believe it is, Your Honor. 
I believe it has been marked for identification here. 
If it has not, I would certainly want it to be. 

The Deputy Clerk: That is Plaintiffs’ Exhibit 
No. 12. 


Mr. Junkerman: In answer to plaintiffs’ counsel’s 
argument with respect to this contract, Your Honor, 
Sabena here was an agent of KLM, not an indepen- 
dent contractor. It was an agent to perform certain 
functions that normally KLM would have performed 
if it had its own flight dispatching people at this 
airport. 

With respect to duties, with respect to functions, 
KLM, like many other airlines, does not have a 
full staff of personnel at every airport at which it 
regularly lands scheduled flights. That is not only 
true of Shannon. It is true at other places around 
the world. 

This contract that KLM made with Sabena was 
for a particular function, that of flight dispatching. 
It did not have anything to do with rescue opera- 
tions. That was not a function of Sabena. It had 
no facilities for rescue operations. At the Shannon 
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Airport, it had no right to institute any. All of 
those functions were functions of the Irish Govern- 
ment and the only thing, as the testimony has dis- 
closed, the only thing that Sabena had in the way 
of listening was a very short-range radio which was 
used solely for the purpose of monitoring, that is, 
listening to messages between the tower, the Irish 
Government officials, and the airplanes when they 
were taking off and landing at the Shannon Airport. 
(609) They would turn them on and turn them off 
merely to facilitate the dispatching and that was 
all. They had no facilities whatsoever for listening 
to a plane once it got outside that very brief range 
which, I think the testimony in this case shows, was 
only good at the maximum within a range of some- 
thing like ten miles at a maximum but most times 
they could not hear if there were any noises outside 
their window. That just was the brief setup. 

The important thing was to dispatch a plane over 
a certain route, over a certain course providing the 
normal functions of dispatching which is estimating 
time, estimating winds, estimating information con- 
cerning weather conditions enroute and things of 
that nature. The departments of an airport like, 
say, Washington National Airport, you have pos- 
sibly 50 airlines operating in and out of Washing- 
ton National Airport, but who operates the airport? 
It is the Government, the Civil Aeronautics Ad- 
ministration which has the rescue facilities for fire. 
Our Government. And any launches connected with 
it. Who has it? It is our own Government. The 
individual airlines that land there do not have those 
rescue facilities. They could not keep them there 
even if they wanted to without the permission of 
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the Government. Those things are the Govern- 
ment’s functions and so, too, at Shannon, Ireland, 
it is exactly the same situation. I respectfully sug- 
gest that if we bear that part (610) in mind, it is 
very easy to see the rest of it. 

As far as this contract is concerned, it was a 
contract by KLM with Sabena where Sabena, act- 
ing as an agent, to facilitate that one function, dis- 
patching. 

Plaintiffs contend that, as a matter of law, Sabena 
owed a duty of care to the passengers of KLM with 
respect to the manner in which it performed its 
flight dispatching and watching and that at common 
law liability for the breach of that duty can be 
imposed upon Sabena. We submit that plaintiffs 


have misinterpreted the common law in this respect. 
In Halisbury’s Laws of England, 3rd Edition, 
Volume 25, under the heading of “Master and Ser- 
vant—Liability to the Third Party in Tort,” Section 
1042, the following statement is made: 


“Where the act committed by the servant is 
merely an act of nonfeasance, which, without 
proof of a contract to do that which has been 
left undone, would not give rise to a cause of 
action, and the only contract in existence relating 
to the nonfeasance is between the master and the 
person injured by the servant’s nonfeasance, the 
servant, not being a party to the contract, is not 
liable for the consequences of his nonfeasance to 
the person injured, but only to his own master, 
to whom it was his duty (611) to perform the 
obligations imposed by the contract of service. 
In this case the injured person must look to the 
master for any compensation to which he may be 
entitled by reason of the nonfeasance.” 


397a 


Argument by Counsel on Behalf of Defendants as to 
KLM-Sabena Contract 


The Court: That is Halisbury’s Law of England, 
3rd Edition, Volume 25, under the heading of 
“Master and Servant? 

Mr. Junkerman: Yes. 

The Court: All right. 

Mr. Junkerman: In the present case, the only 
contract in existence relating to Sabena’s duty of 
flight dispatching and watching is between KLM and 
Sabena. Thus, the duties allegedly omitted by 
Sabena devolved upon it purely from its agency or 
employment and were omissions only of duties it 
owed to KLM. There was no duty resting upon 
Sabena in its individual capacity independently of 
its agency or employment. Thus, the question of 
liability on the part of Sabena does not arise since 
there was no duty owing to KLM’s passengers by 
Sabena. 

The Court: That comes down to what you are say- 
ing is the basis of Sabena’s entrance in the picture 
and that is by virtue of Sabena’s agreement with 
KLM? 

Mr. Junkerman: Yes, Your Honor. 

The Court: As an agent? 

(612) 

Mr. Junkerman: Yes, Your Honor. 

The Court: So therefore, there can be no third 
person liability under the circumstances on the 
part of Sabena. How about the activities, however, 
of the agent with reference to responsibility of 
the principal, KLM? 

Mr. Junkerman: If there was a failure by Sa- 
bena to perform duties or functions which it con- 
tracted to perform then any right of action against 
Sabena for that would be a right of action that 
KLM would have against Sabena. 
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The Court: No, I am talking about a third 
party. You said, or at least I thought you said, 
that the reason why plaintiffs here have no action 
against Sabena is because Sabena’s responsibili- 
ties were that of principal and agent and were 
fixed by virtue of a written arrangement between 
KLM and Sabena. 

Mr. Junkerman: Yes. 

The Court: And so, therefore, in the circum- 
stances the plaintiffs would have no right of action 
against Sabena? 

Mr. Junkerman: That is right. 

The Court: Now I ask you with reference to the 
converse if that is so and it is an agency arrange 
ment, apart from the claim of the plaintiffs that 
it is an independent contractor arrangement, if that 
is so, assuming your predicate to be correct, then 
certainly query: The acts of the agent within the 
scope of his authority would reflect (613) back on 
the principal and, therefore, would make KLM 
responsible in the circumstances, would it not? 

Mr. Junkerman: Yes. If there was any liability, 
it would be on KLM and KLM only—that is my 
point—and this, again to emphasize the point, this 
is not an alleged act of misfeasance by the agent. 
This is a claimed act of nonfeasance which is quite 
different. 

The Court: You can have negligence by virtue 
of a failure to act. 

Mr. Junkerman: Yes, Your Honor. The principal 
would be responsible and I say the principal, KLM, 
would be responsible, but I also say that there 
would be no direct responsibility from Sabena to 
a passenger. 

The Court: I see. 


399a 


Argument by Counsel on Behalf of Defendants as to 
KIM-Sabena Contract 


Mr. Junkerman: That is my point. 

The Court: On that basis, if you are correct, I 
should dismiss Sabena out of the case. 

Mr. Junkerman: That is what I believe, Your 
Honor: That is what I ask. 

The Court: All right. 

Mr. Chapman: May I just say one point on that, 
Your Honor, in response to Mr. Junkerman? If 
this is a mere principal and agency relationship, 
this contract is relevant because it shows KLM tell- 
ing its employee what his duties are; so it is rele- 
vant against KLM as well as against (614) Sa- 
bena. 

The Court: I am rather intrigued by what he 
said. Let’s go a step further. Let’s assume, for ex- 
ample, that the relationship which I may discover 
to exist is that of principal and agent rather than 
what you contend, namely, an independent con- 
tractor and let’s assume that you could construe 
the nonactivity of Sabena to be an act of negli- 
gence, in those circumstances, applying the general 
principles of the negligence law, then that non- 
feasance upon the part of the agent would be an 
act of negligence upon the part of the principal. 

Mr. Chapman: Certainly, Your Honor. 

The Court: And so therefore, in those circum- 
stances why wouldn’t it be well to let Sabena out 
and let KLM bear the brunt? 

Mr. Chapman: We have two defendants. Why 
should we let either one out? 

The Court: I know, but if you agree to his 
theory which he has just raised, namely, that actu- 
ally you haven’t got two defendants, you have got 
a principal and agent and the act of the agent is 
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the act of the principal and, therefore, in the cir- 
cumstances why sue the agent when the whole re- 
sponsibility falls upon the principal? 

Mr. Chapman: My answer to that, Your Honor, 
is just as simple as can be and that is, where we 
have two (615) people liable and our duty to our 
client requires that we sue both because now we 
don’t know what the Court of Appeals might say, 
whether this is an agency or an independent con- 
tractor. 

The Court: Of course, you are really jumping a 
long distance ahead. 

Mr. Chapman: And, anyway, an agent is inde- 
pendently liable. 

The Court: Independently liable for what? 

Mr. Chapman: An agent is independently liable 
to a third person who is injured by his acting for 
the principal. There is liability on both the prin- 
cipal and the agent or employee. You get it all the 
time when your chauffeur hits someone—I don’t 
mean you personally—— 

The Court: I am glad you think I have a chauf- 
feur but I haven’t. 

Mr. Chapman: The action will lie both against 
the chanffeur and the owner of the car and so I say 
that this contract is relevant in the action against 
both because it shows KLM specifying the duties 
of either an employee or an independent contractor, 
whichever it proves to be. 

Mr. Junkerman: If Your Honor please, I think 
that Mr. Chapman is trying to play both sides 
against the middle—— 

The Court: And you are in the middle—— 

Mr. Junkerman: One thing he is confusing is 
(616) misfeasance and nonfeasance. In his state- 
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ment this morning, the only thing he said about 
Sabena was that Sabena slept. That is not mis- 
feasance. The most that could be would be non- 
feasance and, again I say, Your Honor, KLM had 
a non-delegable duty to its passengers so any non- 
feasance on the part of Sabena would be attribut- 
able to KLM but nonfeasance is an entirely dif- 
ferent situation than what Mr. Chapman says when 
he talks about the driver of an automobile. Cer- 
tainly, the driver of the automobile that caused the 
accident is the active negligent person. That is 
the act of misfeasance. It is not nonfeasance and 
so the situation is entirely different. 

Mr. Chapman: Might I just add one further ob- 
servation that the quotation that Mr. Junkerman 
read from Halisbury starts out with this, “without 
proof of a contract” an agent is not liable for dam- 
ages occasioned by mere misfeasance. This is the 
contract we are offering to show that. 

Mr. Junkerman: The contract referred to there, 
Your Honor, would be a contract between the agent, 
Sabena, and the person injured. There is no con- 
tract there and that is what the citation referred 
to. Again, Mr. Chapman is completely confused. 

The Court: All right. I will have time between 
now and 1:45 to look at this contract and look at 
Halisbury. 


The Court: Now, with respect to the other busi- 
ness before me, the Flight Operation Service Agree- 
ment, Mr. Junkerman, I believe you said it was an 
agency agreement. 

Mr. Junkerman: Yes. 
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The Court: You take the position it is an in- 
dependent contractor? 

Mr. Chapman: Yes. 

The Court: The only parts that are relevant are: 


“4.1 Special Assistance. 


“Article IV: In the event the carrier should 
have an accident or a forced landing during his 
operations at or enroute to or from the location 
designated in the Annex, the company will render 
all reasonable assistance to the carrier.” 


That doesn’t mean anything, because that would 
follow anyway, no matter what the situation was. 
The other aspect of it, however, is just a little 


bit more complicated. That is the Procedures, 4.1. 

Mr. Chapman: I think Your Honor is looking at 
the wrong Annex. 

The Court: I am referring also to what is in 
here in relation to the others. 

In any event, I want to satisfy myself as to the 
nature of this contractual arrangement, whether it 
is independent contractor or whether it is an agent. 

Mr. Chapman: Your Honor, may I say this: I 
don’t think it makes any difference for Your Hon- 
or’s ruling whether it is an agency agreement or 
whether it is an independent contractor. 

The Court: It will in this fashion: If it is an 
agency agreement, then the principal is bound by 
the agent’s activities within the scope of his em- 
ployment. If it is an independent relationship, then 
it would apply only to Sabena. 

I want to be right with reference to my approach. 
It can’t be both. It must be either one or the other. 

Mr. Chapman: Yes. 
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The Court: If it is one or the other, there is a 
different rule of law that applies. 
Mr. Chapman: Yes. 


The Court: I haven’t had an opportunity in the 
luncheon period to look at Halisbury’s Laws of 
England, Section 1542, Volume 3. 

Mr. McQuillan: Volume 25. 

The Court: You must have taken it out of the 
library. 

Mr. McQuillan: No, I did this in New York. 

The Court: I went to the library to get it and 
couldn’t get it. 

That is the problem. Now, what I suggest you 
do, therefore, in the circumstances, is to clean up 
the odds and ends that you have today, and I will 
try to get rid of this business tomorrow, if I can. 


(Whereupon, counsel resumed their places at the 
trial table and the following proceedings were 
held in open court:) 


Mr. Chapman: Your Honor, at the last session, 
I offered the death certificate, and Your Honor was 
considering a ruling on that. 

I would like to say now for the record that in 
view of the facts agreed to in the pre-trial order, 
we withdraw the death certificate. 

The Court: Ail right. 

Mr. Chapman: Will you mark this paper for 
identification, please. 

The Deputy Clerk: Plaintiffs’ Exhibit No. 23 
marked for identification. 


(648) 
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(Letter on letterhead of U. S. Dept. of Commerce, 
Coast & Geodetic Survey, dated March 4, 1958, was 
marked Plaintiffs’ Exhibit 23 for identification. ) 


Mr. Chapman: Mr. Junkerman, I am going to 
offer Exhibit 23, for identification. 

Mr. Junkerman: I object to this. 

The Court: May I see it, please? 

Mr. Junkerman: Yes. 

Do you want me to state my objection? 

The Court: No, let me look at it first. 

Mr. Chapman: I showed this paper to Mr. 
Junkerman the other day, and he very kindly agreed 
to waive competency. 


(Whereupon, counsel approached the bench and 
the following proceedings were held:) 


Mr. Junkerman: I stated to Mr. Chapman in- 
formally that I would not raise any objection as to 
competency, but that I certainly did object to the 
relevancy and materiality of this. This is merely a 
prediction and it wouldn’t have anything to do with 
actual conditions, depending upon local conditions 
at the time. Any kind of storm conditions would 
change that. 

Mr. Chapman: Here is the relevancy, Your 
Honor. That shows that the tide was falling, was 
still dropping when the plane was there on the 
bank. It continued to drop for about an hour and 
a half, which necessarily meant that the water 
level in the cabin was receding for an hour and a 
half until it started up again at the time stated 
there. 

Now this point here is shown on the map of 
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Shannon (649) Harbor. It is just opposite the 
place where the plane—— 

The Court: That is what I was going to ask 
you. 

Mr. Chapman: It is right in the exhibit. I will 
show you. 

Mr. Junkerman: Even so, Your Honor, assuming 
all those things are correct, I don’t see what rel- 
evancy and materiality it has. 

The Court: Well, the relevancy is that the radio 
operator testified that he tried to get back in the 
rear of the plane. 

Mr. Chapman: Here is the exhibit, Your Honor. 

The Court: Where is Tullyvaraga Point? 

Mr. Chapman: Here it is right here, right across 
there. 

The Court: He testified, my recollection is, when 
he tried to get back in the rear of the plane, the 
water was rising perceptibly and that is the reason 
why—it was waist high, he said—he didn’t go back. 

Mr. Junkerman: That tail sinking would do that. 
Your Honor, that wouldn’t have anything to do 
with the tide. 

Mr. Chapman: I think it is relevant to show 
that the tide was not coming in. 

Mr. Junkerman: Well, if that is the point, then 
I certainly vigorously object to it, Your Honor, 
because it has no such connotation or significance, 
and it would be very harmful to do that. 

(650) 

When I said I waived the competency, I meant 
the competency of bringing somebody to state this 
was a prediction. 

Mr. Chapman: That isn’t a prediction. 

Mr. Junkerman: That is all it is. 
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Mr. Wolcott: That is a statement of what the 
tides were at that time. 

Mr. Junkerman: It would make any difference. 
This thing would be affected by all sorts of things. 

The Court: Now, now. This was the tide on 
February 28, 1958. What we are concerned with 
is the tide on September 4, 1954. 

Mr. Chapman: He is giving us September 4, 
1954, September 5, 1954 and September 6, 1954. 

The Court: Yes, I see it. 

Mr. Junkerman: It is merely prediction. An 
aftercast prediction without taking into effect any 
of the local conditions. 

Mr. Chapman: I don’t know what you mean by 
local conditions. That is right at that point. 

Mr. Junkerman: Any storm condition would 
affect tide. 

The Court: There is no evidence of any storm. 

Mr. Junkerman: There was—— 

The Court: There was evidence of wind. 

Mr. Junkerman: Yes. The burden is on the 
plaintiffs, (651) not on us to disprove every ele- 
ment. 

The Court: It is in. 

Mr. Chapman: Thank you. 

Mr. Junkerman: We except to Your Honor’s 
ruling. 


(Plaintiffs’ Exhibit No. 23 previously marked for 
identification was received in evidence.) 


(Whereupon, counsel resumed their places at the 
trial table and the following proceedings were 
held:) 


Mr. Chapman: May I read this? 
The Court: Yes. 
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Mr. Chapman: This is a letter on the letterhead 
of the U. S. Department of Commerce Coast and 
Geodetic Survey, Washington 25, D. C. 


“The tidal predictions that you requested by 
telephone February 28, 1958 for Tullyvaraga 
Point, Shannon River, Ireland are as follows:” 
May I show the jury where Tullyvaraga Point 

is? 

The Court: Are you referring to an exhibit al- 
ready in evidence? 

Mr. Chapman: I am referring to Exhibit 15, in 
evidence. 

The point that this letter mentions is this point 
right here (indicating). The location of the plane 
is shown (652) here (indicating). That was the 
nearest point (indicating). 


(Whereupon, plaintiffs’ Exhibit 15 was passed 
to the jury.) 


Mr. Chapman: Do you want to see what I am 
reading here, Mr. Junkerman? 

Mr. Junkerman: No. I assume you will read it 
correctly. 

Mr. Chapman: I will read under the heading of, 
“Low Water.” 

“Time, 4:21” was low water on September 5, 
1954. 

The Court: Is that a.m. or p.m.? 

Mr. Chapman: This is expressed in this 24-hour 
clock, Your Honor, so that would necessarily be 
a.m., 4:21. At that time the height in feet was 5.9. 

On the same day, September 5, ’54, high water, 
11:13, that is, again, forenoon, at that time the 
height in feet was 14.7. 

Now, this letter goes on with other times of tide, 
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but they are the only two that I am interested in. 
Do you want to read the other tides, Mr. Junker- 
man? 

Mr. Junkerman: No. 

Mr. Chapman: It has been agreed that 15 meters, 
which was the length of this rope tied to the dinghy, 
is 49.215 feet. 

It has also been agreed that the temperature 
(653) expressed as 13 centigrade is 55.4 Fahren- 
heit. 

Will you mark this envelope and contents as one 
exhibit for identification. 

The Deputy Clerk: Plaintiffs’ Exhibit No. 24 
for identification. 


(Envelope and contents was marked Plaintiffs’ 
Exhibit No. 24 for identification.) 


° 2 . 


Mr. McQuillan: Is that the only thing out of that 
envelope? 

Mr. Junkerman: That envelope had three pan- 
phlets. This is one of three. 

Mr. Chapman: You can look at those. 

The Court: Why don’t you let him look at them. 
There might be something to his advantage in those. 

Let me have this back after you look at it. 

Mr. McQuillan: I won’t need that. I have that. 

The Court: Let me have it. 

Mark this for identification, please. 

Mr. Junkerman: It has come out of the envelope. 

The Court: You had better mark it Exhibit 24-A, 
for identification. 


(Statutory Instruments, S.I. No. 96 of 1953 was 
marked Plaintiffs’ Exhibit No. 24-A for identifica- 
tion.) 
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The Court: All right. 


(Whereupon, counsel resumed their places at 
(664) the trial table and the following proceedings 
were held:) 


Mr. Chapman: Your Honor, I am going to mark 
now for identification the exhibits which I read. 
I am not going to read them any more, but I think 
they should be marked for identification. 

The first one we read was from ten Duis. I 
would like to have that given an identification 
number. 

The Deputy Clerk: Plaintiffs’ Exhibit No. 25 
marked for identification. 


(Deposition of ten Duis was marked Plaintiffs’ 
Exhibit No. 25 for identification.) 


Mr. Chapman: This volume has two depositions 
that I read from. So I won’t mark the volume, but 
I will just mark the deposition of Mr. Edwards— 
no, I don’t think we read from Mr. Edwards’ depo- 
sition. Mr. Bruens is the only one, beginning at 
page 987 of this volume. 

The Deputy Clerk: Plaintiffs’ Exhibit No. 26 
marked for identification. 


(Deposition of Bruens was marked Plaintiffs’ Ex- 
hibit No. 26 for identification.) 


Mr. Chapman: Then I will ask to have marked 
for identification deposition of Mr. Malouin, which 
begins at page 706 of the volume containing both 
Parfitt and Malouin. 

The Deputy Clerk: Plaintiffs’ Exhibit 27 identi- 
fied. 

(665) 

(Deposition of Malouin was marked Plaintiffs’ 

Exhibit No. 27 for identification.) 
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Mr. Chapman: Next, a volume containing both 
the depositions of Mr. Hemblenne and Mr. Cousins. 

The Deputy Clerk: Plaintiffs’ Exhibit 28 identi- 
fied. 


(Depositions of Hemblenne and Cousins were 
marked Plaintiffs’ Exhibit No. 28 for identification.) 


Mr. Chapman: Next is deposition of Mr. Oud- 
shoorn, radio operator. 

The Deputy Clerk: Plaintiffs’ Exhibit 29 identi- 
fied. 


(Deposition of Oudshoorn was marked Plaintiffs’ 
Exhibit No. 29 for identification.) 


Mr. Chapman: I am reminded that we did make 
some use of Mr. Parfitt’s deposition. So I would 
like to have Mr. Parfitt’s deposition marked for 
identification. 

The Deputy Clerk: Plaintiffs Exhibit 30 identi- 
fied. 


(Deposition of Parfitt was marked Plaintiffs’ 
Exhibit No. 30 for identification.) 


Mr. Chapman: Would you please let me have 
Exhibit 3 for identification here? 


Your Honor, this is the exhibit that we have been 
kicking around during a large part of this case, and 
I want to offer now page 156 of Exhibit 3 for 
identification. 

Mr. Junkerman: If Your Honor please, I object 
to this. It is completely irrelevant and immaterial 
to any of the issues in this case. 
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(666) 
The Court: Well now, come up here. I wonder if 
that is what I think it is. 
Mr. Chapman: I think it is, Your Honor. 


(672) 
Mr. Chapman: Could I have this page marked 
for identification, then? 
The Deputy Clerk: The plaintiffs’ Exhibit 3-B. 
Mr. Chapman: Being page 156 of Exhibit 3 for 
identification. 


(Page 156 of Exhibit 3 was marked Plaintiffs’ 
Exhibit 3-B for identification.) 


Mr. Chapman: Your Honor, except for the mat- 
ters upon which Your Honor has reserved decision, 
ICAO, and the Irish Navigation Orders, and except 
for this last exhibit marked for identification—and 
we are going to endeavor (673) to find the portion 
of the depositions which identify that book—the 
plaintiffs rest. 

The Court: Well then, you had better come up 
here now, gentlemen. 


(Whereupon, counsel approached the bench and 
the following proceedings were held:) 


The Court: Well now, I take it, Mr. Junkerman, 
what you are going to address yourself to—on the 
assumption that these exhibits are in de bene esse— 
the usual motion that is made at the close of plain- 
tiffs’ case before you start to put on your own case. 

Mr. Junkerman: Yes, Your Honor. 


(715) 
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November 24, 1959 


The Court: Gentlemen, the Court is prepared to 
rule on certain aspects of matters presented to it 
as a consequence of discussion and argument. 

First of all, with reference to the case in chief, 
I rule that the Warsaw Convention applies. That 
is number one. 

Number two, with reference to the applicability 
of ICAO Annex 6, I rule it is admissible. 

The pertinent part of those documents which I 
conclude is admissible, I will mark and notify coun- 
sel with respect to them on Monday. 

With respect to the arrangement between Sabena 
and KLM, I rule it is admissible, as far as per- 
tinent, and I will mark that on Monday. 

Mr. Chapman: The Irish Navigation Orders, 
Your Honor? 

The Court: ICAO Annex 6 applies. 

Mr. Chapman: You are not applying the Irish 
regulations? 

The Court: At the present juncture, no. I am 
going to be careful about that. I will let you know 
on Monday. My present disposition is no and I 
conclude it is an international standard that has 
been set up and I do not believe it should be ruled 
out by virtue of whether or not the Netherlands 
adopted it or the Trish adopted it but it is (716) 
an international standard for care which has been 
set up in the operation of airplanes in international 
carriage. That is my present thought. 
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Mr. Chapman: Then, Your Honor, with the ex- 
ception of reading such passages from the Sabena 
contract and from ICAO as Your Honor will in- 
dicate are relevant to the jury I was about to say 
the plaintiffs rest with the exception of page 156 
of Exhibit 3. 

The Court: That is the Operational Flight 
Manual. 

Mr. Chapman: Yes, Your Honor. 

The Court: And the ditching aspects of the busi- 
ness? 

Mr. Chapman: Yes, sir. 

The Court: I was coming to that. I want to 
examine my notes and I also want to examine the 
interrogatories of the so-called admissions against 
interest as to whether or not that is admitted to be 
the document which you claim it is and, if I con- 
clude, in the circumstances, that it is, then I would 
conclude also and I will rule on that on Monday 
that what has been said with reference to ditching 
would be pertinent because of the witness taking 
the stand and saying that, as far as an involuntary 
landing is concerned, most of the precautions have 
to be taken with ditching would apply. 

So I have nothing on my mind, gentlemen. 

Mr. Chapman: I might say, in relation to (717) 
Exhibit 3, which Your Honor has just mentioned, 
we would like to have an opportunity to point to 
certain passages in the depositions of certain of 
the witnesses which will serve further to identify 
that document. 

The Court: The only recollection of any passage 
that I have with the witnesses, as I told you yes- 
terday, is the testimony of Mr. ten Duis who said 
he had never seen that particular exhibit. You 
remember that? 
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Mr. Chapman: My impression was that he said 
he was not altogether familiar with it but Your 
Honor’s recollection is best on that. 

The Court: I wouldn’t say that. Your recol- 
lection is as good as mine. I am only telling you 
what my recollection happens to be and the only 
way that that can be determined as to what he said 
was material would be with recourse to the record. 

Mr. Chapman: With those exceptions, the plain- 
tiffs now rest. 

The Court: All right. 

Mr. Junkerman: If Your Honor please, defend- 
ant moves to dismiss the complaint herein insofar 
as it seeks damages in an amount in excess of the 
limited amount of $8300, which is the maximum 
amount allowable under Article 22 of the Warsaw 
Convention in the absence of willful misconduct. 


What are the charges, if any, of willful miscon- 
duct in this case? In his original opening to the 
jury plaintiffs’ counsel did not mention any claim 
of willful misconduct; he merely referred to what 
he described as four classifications of evidence re- 
lating to negligence. The first classification he 
referred to was the fact of the unscheduled land- 
ing from which fact he told the jury that they were 
“entitled to infer that something was done wrong 
in the cockpit that brought that plane down.” 

The second classification of negligence which he 
referred to was the alleged delay in instituting 
rescue operations from the Shannon Airport. 

The third classification of negligence specified by 
plaintiffs’ counsel was the failure of Mr. Oudshoorn 
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to fasten his safety belt which, according to plain- 
tiffs’ counsel, prevented him from sending out an 
emergency message. 

The fourth classification of negligence was the 
failure of the flight crew to get to the tail of the 
plane in their dinghy to rescue Mr. Tuller. 

Plaintiffs’ counsel concluded his reference to these 
four classifications with the following statement, 
which I quote: 


“So we say that those four types of negligence 
relating to different phases of this will be the 
evidence that we will introduce here in (719) our 
efforts to have you determine where the blame 
really rests for this tragedy.” 


It was only after defendants’ counsel, in his open- 
ing, pointed out to the jury the fact that the case 
involved the question of “willful misconduct” that 
plaintiffs’ counsel, with the permission of the Court, 
continued his opening to deal with this subject. At 
that time plaintiffs’ counsel made the following 
specification of willful misconduct, and I quote: 


“I do want to say that Mr. Oudshoorn did not 
testify he forgot to fasten his belt. He just did 
not fasten it. I suppose he was so used to mak- 
ing flights and nothing happened that he got in 
the habit of not fastening his belt. That isa fact 
and that is a violation—* * * 


“At any rate, that is the fact which we claim 
shows willfulness here on the part of these em- 
ployees of this company which, even if Mr, Tuller 
had not disembarked, you see, would have voided 
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Mr. Chapman: My impression was that he said 
he was not altogether familiar with it but Your 
Honor’s recollection is best on that. 

The Court: I wouldn’t say that. Your recol- 
lection is as good as mine. I am only telling you 
what my recollection happens to be and the only 
way that that can be determined as to what he said 
was material would be with recourse to the record. 

Mr. Chapman: With those exceptions, the plain- 
tiffs now rest. 

The Court: All right. 

Mr. Junkerman: If Your Honor please, defend- 
ant moves to dismiss the complaint herein insofar 
as it seeks damages in an amount in excess of the 
limited amount of $8300, which is the maximum 
amount allowable under Article 22 of the Warsaw 
Convention in the absence of willful misconduct. 


What are the charges, if any, of willful miscon- 
duct in this case? In his original opening to the 
jury plaintiffs’ counsel did not mention any claim 
of willful misconduct; he merely referred to what 
he described as four classifications of evidence re- 
lating to negligence. The first classification he 
referred to was the fact of the unscheduled land- 
ing from which fact he told the jury that they were 
“entitled to infer that something was done wrong 
in the cockpit that brought that plane down.” 

The second classification of negligence which he 
referred to was the alleged delay in instituting 
rescue operations from the Shannon Airport. 

The third classification of negligence specified by 
plaintiffs’ counsel was the failure of Mr. Oudshoorn 
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to fasten his safety belt which, according to plain- 
tiffs’ counsel, prevented him from sending out an 
emergency message. 

The fourth classification of negligence was the 
failure of the flight crew to get to the tail of the 
plane in their dinghy to rescue Mr. Tuller. 

Plaintiffs’ counsel concluded his reference to these 
four classifications with the following statement, 
which I quote: 


“So we say that those four types of negligence 
relating to different phases of this will be the 
evidence that we will introduce here in (719) our 
efforts to have you determine where the blame 
really rests for this tragedy.” 


It was only after defendants’ counsel, in his open- 
ing, pointed out to the jury the fact that the case 
involved the question of “willful misconduct” that 
plaintiffs’ counsel, with the permission of the Court, 
continued his opening to deal with this subject. At 
that time plaintiffs’ counsel made the following 
specification of willful misconduct, and I quote: 


“J do want to say that Mr. Oudshoorn did not 
testify he forgot to fasten his belt. He just did 
not fasten it. I suppose he was so used to mak- 
ing flights and nothing happened that he got in 
the habit of not fastening his belt. That is a fact 
and that is a violation—* * * 


“At any rate, that is the fact which we claim 
shows willfulness here on the part of these em- 
ployees of this company which, even if Mr. Tuller 
had not disembarked, you see, would have voided 
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the limitation of $8300 or whatever it is of the 
Warsaw Convention.” 


I respectfully submit, Your Honor, that the evi- 
dence adduced by the plaintiffs to support their 
charge (720) of willful misconduct is totally in- 
sufficient to make out a prima facie case. In order 
to show willful misconduct, as that term has been 
defined by the state and federal courts in this coun- 
try, there must be shown a conscious intent on the 
part of a person sought to be charged to do or to 
omit doing an act which results in injury or an in- 
tentional omission of a manifest duty. 

There must also be shown an awareness on the 
part of a person sought to be charged of the prob- 
ability of injury from misconduct or a reckless dis- 
regard of the probable consequence of that conduct. 

The Court: According to Judge Medina in the 
Grey case? 

Mr. Junkerman: The Grey case, Your Honor, 
and also the Goepp case, Goepp vs. American Over- 
seas Airlines, 281 Appellate Division 105, affirmed 
without opinion, 305 New York 830 and certiorari 
denied, 346 U. S. 874; also American Airlines vs. 
Ulen, 186 Fed. 2d. 529. 

The Court: That is the District of Columbia? 

Mr. Junkerman: That is the District of Colum- 
bia Court of Appeals, yes, sir. 

Have plaintiffs proven any of these three essen- 
tial elements necessary to establish willful miscon- 
duct existed with respect to their charges against 
Oudshoorn or anyone else? I say obviously they 
have not. 


(721) 
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They adduced no evidence to establish that 
Oudshoorn or any other employee of either defend- 
ant intentionally omitted any manifest duty. Cer- 
tainly they have not shown any awareness on the 
part of any such employee of the probability of 
wrongdoing from his conduct or the probable con- 
sequences of such conduct. The same may be said 
of the manner in which each performed his duties 
in the emergency which confronted him after the 
crash landing. There is not a scintilla of evidence 
that any officer or employee of defendants inten- 
tionally did anything wrong. 

If Your Honor please, I also respectfully invite 
your attention to the case of Chapman v. The United 
States. This was not a Warsaw Convention case. 
It just involved a question of simple negligence 
alone but, in that case, the Court in the Fifth Cir- 
cuit, was discussing the actions of people in emer- 
gencies and this, incidentally, Your Honor, is 194 
Fed. 2d. 974, and I am reading from page 978, the 
Court of Appeals said: 


“It would be difficult, we think, to find a case 
more demanding of the application of these con- 
trolling legal principles than this one presents.” 

This was an airplane accident. 


“As stated and supported by full authority in 
38 American Jurisprudence ‘Negligence’, Sec. 41, 
(722) ‘Acts in Emergency or Sudden Peril,’ at 
page 686: “The prudence and propriety of an 
action are not to be judged by the event but by 
the circumstances under which it was done. The 
rule, as stated generally, is that one who, in a 
sudden emergency, acts according to his best judg- 
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ment, or who, because of want of time in which to 
form a judgment omits to act in the most ju- 
dicious manner, is not chargeable with negligence. 
The fact that injurious consequences might have 
been avoided had he chosen another course of con- 
duct does not charge him with negligence. 


“Or, as the rule is stated on page 687: “°° 
the sound view appears to be that one who 
through no fault of his own, is confronted with a 
sudden peril and does things which afterward 
may seem to have been improper or foolish is 
not negligent if he does what a prudent man 
would or might do under the circumstances.’ ” 
This rule was laid down with respect to simple 

negligence. 


The Court: That adds nothing to the rule. It is 
the rule of a prudent man, what the prudent man 
would or would not do in the circumstances. 


Mr. Junkerman: That is right and if that is 
applied to simple negligence, I say how much more 
so would it negative any question of willful mis- 
conduct which is the real question here in this case. 

The Court: Willful misconduct is more or less 
akin or analogous to what we call, on the negli- 
gence side, gross neglect. 

Mr. Junkerman: No; no. 

The Court: I understand that probably would 
be your position and I understand further that you 
are relying upon what Judge Medina has said in 
the New York case about what it means in terms 
of the Warsaw Convention. 

Mr. Junkerman: That is right. No matter what 
the negligence is, no matter how gross, as these 
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eases have said, that is not willful misconduct for 
it takes more than that, Your Honor. 

The Court: I did not say it was. I asked was 
there a relationship and not a difference in kind 
but one of degree and you are saying it is a dif- 
ference in kind. 

Mr. Junkerman: Yes, a simple negligence act or 
even a gross negligence act would not be sufficient 
because it takes that conscious awareness. 

The Court: It takes intent, is that it? 

Mr. Junkerman: With intent or done with such 
reckless disregard that intent—— 

(724) 

The Court: Is presumed. 

Mr. Junkerman: Is presumed, yes, and there 
must be a conscious awareness, though. That is 
the point. A conscious awareness that the con- 
duct is likely or probably will cause injury. Those 
things are essential. In gross negligence, that 
does not appear so it is a different proposition, 
Your Honor, and I say that American Airlines vs. 
Ulen; Pekelis vs. TWA 

The Court: Gross negligence goes a little fur- 
ther. That is a complete and absolute wanton 
disregard for the rights of others, isn’t it? 

Mr. Junkerman: JI don’t know whether gross 
negligence goes that far, Your Honor. It certainly 
doesn’t have in it the awareness that the conduct 
is likely to cause 

The Court: It is implied; gross and wanton mis- 
conduct, intent, is implied because it is a com- 
plete and utter disregard for the rights of others. 
I don’t know right at this moment, 
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Mr. Junkerman: I think that willful miscon- 
duct goes beyond that, Your Honor, at least so 
these cases have said; the Goepp case, the Grey 
case; American Airlines vs. Ulen; Pekelis vs. TWA, 
187 Fed. 2d. 122 at 124; certiorari denied, 341 U.S. 
951. 

Your Honor, I submit all of those cases sup- 
port defendants’ position in this case and I also 
invite Your (725) Honor’s attention to this case 
which we have cited in our memorandum. It is 
an English case, Lewis vs. The Great Western 
Railway Company, 3 Queens Bench, 20% at page 
206, where Bromwell, L.J., says: 


«Willful misconduct means misconduct to which 
the will is a party, something opposed to acci- 


dent or negligence; the misconduct, not the con- 
duct, must be willful” 


and that is the important point. The misconduct, 
not the conduct, must be willful. 
Then further, at page 213, Cotten, L.J., says: 


“Now, I do not think there can be any doubt at 
all that willful misconduct is something entirely 
different from negligence and far beyond it, 
whether the negligence be culpable or gross, or 
however denominated.” 


That is the decision and I think you will find 
that same kind of wording in Ulen vs. American 
Airlines where this Court of Appeals said here 
that willful misconduct, not just the conduct, must 
be willful but the misconduct must be willful and 
I think if you read those cases together, Your 
Honor, it leads to one conclusion that willful mis- 
conduct goes far beyond negligence, whether it be 
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simple or gross and, for all those reasons, Your 
Honor, the defendants move you to dismiss the 
complaints for all amounts in excess (726) of $8,300. 

Mr. Chapman: If Your Honor please, the first 
thing to do here is to define willful misconduct and 
that definition is for Your Honor and not for 
some other Court in some other jurisdiction be- 
cause the Convention expressly says that the term 
“willful misconduct” in accordance with the law 
of the Court seized of the case: 


“The drafters of this Convention leave that 
purposely to the Court that is hearing the case 
to determine what is meant by ‘willful miscon- 
duct.’ ” 


The Court: Mr. Chapman, Mr. Junkerman says 
that has already been done in the Court of Appeals 
in the Ulen case. 

Mr. Chapman: I am willing to stand on the 
Ulen case, Your Honor. 

The Court: Then willful misconduct has been 
defined in this jurisdiction and my problem is 
simple. 

Mr. Chapman: And I hope Your Honor will 
follow the Ulen case. 

The term “intention” does not imply an inten- 
tion to harm. It does not imply any ill will. It 
simply implies a deliberate act or omission re- 
quired to be done for safety purposes and an 
awareness that, if it is not done, injury will result. 
The very fact that these are safety measures, 
(727) ipso factor, supplies the element of conscious- 
ness that harm might result and, if the act or 
omission is done deliberately, the elements of 
willful misconduct are all present. 
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With Your Honor’s permission, I would like to 
tell you what this English Judge said to a jury in 
charging them on this very subject involving the 
Warsaw Convention. 

The Court: This is the old English Judge? 

Mr. Chapman: I don’t know how old he was. 

The Court: You said he was an old English 

Judge. , 

Mr. Chapman: A wise old English Judge. 

The Court: And I stopped you that day. 

Mr. Chapman: That is right and properly so 
because I was talking to the jury and not to 
Your Honor. 

He said that willful misconduct can best be 
defined by an illustration. He said that a motorist 
who is approaching an intersection, controlled by 
traffic lights, the motorist’s attention is not on 
the traffic light. He is talking to someone here 
and he doesn’t see that the light is red and he 
goes into the intersection and an accident results. 
That is neglilgence because he was not aware that 
the light was red but take another motorist who 
sees that the light is red but he says, “What the 
devil, I will take a chance anyway,” and he goes 
on through the light. He is in a hurry and an 
accident results. He is guilty of willful miscon- 
duct because he knew he was violating the require- 
ments that he stop and wait. (728) The first 
motorist was simple negligence. He did not know 
the light was red. The second one was willful mis- 
conduct because he knew the light was red and 
took a chance anyway. 

What does the evidence here show with respect 
to such conduct on the part of these defendants 
and their employees? 
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First, Mr. Oudshoorn did not say he forgot to 
fasten his belt. I asked him, in the deposition 
which was read, why didn’t you fasten it? Didn’t 
you have any reason for not fastening it? He 
didn’t say it was broken. He didn’t say it was 
not working. He said, “No, I had no reason 
for not fastening it. I just didn’t fasten it.’ That 
act on Mr. Oudshoorn’s part started a chain of 
events which resulted, approximately indirectly, in 
Mr. Tuller’s death. If Mr. Oudshoorn had been at 
his seat and not thrown across the aisle and lean- 
ing against the engincer’s seat, he had plenty of 
time, even if the batteries were dead when the 
engineer switched them off, he had plenty of time 
to say, “May Day King Yoke” right in front of 
his desk but he was not there and when the Irish 
Commissioner asked him why he didn’t send the 
message, he said, “You don’t think of it in a situa- 
tion like that. You think of your own skin.” If 
he had sent that message, the rescue launch from 
Foynes would have been racing to that scene at 
2:38 and they would have gotten there long before 
the water had sapped Mr. Tuller’s (729) strength 
to the point where he slipped off. More than that, 
Mr.. Oudshoorn had not tried to send a message 
after he had time to collect his thoughts although, 
even with the current switched off, as long as those 
batteries were alive and there is no testimony 
here that water had reached those batteries in the 
few second there that they had, or minutes, even, 
he could have sent a message over that radio 
which was still operating notwithstanding the 
engineer switching off the current so, I say, that 
was an act of willful misconduct on the part of 
Mr. Oudshoorn. At any rate, Your Honor, it is 
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sufficient evidence to submit to the jury as to 
whether or not the jury deems it to be a willful act. 

I might add, parenthetically, that all of these 
eases that Mr. Junkerman mentioned went to the 
jury. The Court did not dismiss at the close of 
the plaintiffs’ case nor did the Court direct a ver- 
dict. These cases went to the jury on a charge. 

Another act that we claim is willful misconduct, 
supported by sufficient evidence to go to the jury, is 
the failure to use the portable oxygen equipment 
to get back to the back of plane where the emer- 
gency radio transmitter was kept. The Lord only 
knows why it was kept back there but it was. It 
seems to me that it would have been best for it to 
have been kept by the radio operator’s desk. 

However, Mr. Parfitt testified that there was 
(730) nothing preventing one from going back 
and getting that transmitter except the presence 
of gasoline fumes. I asked him, specifically, if 
that was so and he said, yes, and that was the 
only reason. If Mr. Parfitt was confused, there 
were other members of the crew, Mr. Oudshoorn, 
whose duty it was to get it. There is no testi- 
mony that he was confused and yet they did not 
pick up the thing that was provided for that very 
purpose and go back and get the S. O. S. trans- 
mitter. Once he got it, all he had to do was 
give it a crank, like that (indicating), and the 
message would have gone out immediately and 
the rescue launch would have been racing out imme- 
diately. Sabena’s office would have known, the 
tower would have known that the plane was down 
and approximately where it was because it had been 
out only approximately 32 to 42 seconds. 
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Now we come to this act of casting off the 
dinghies after Mr. Tuller had reached the tail 
of the plane and after the crew knew that he 
was there. That crew knew that they would not 
be able to maneuver those dinghies once they cut 
loose their moorings. They had plenty of rope 
to leave that dinghy attached to the aircraft 
and drift it back to the tail. There were 49 and 
a fraction feet of line permanently attached to the 
dinghy and there was plenty of spare rope hang- 
ing in various places throughout the airship, one 
right in the cockpit, and yet they cut that mooring 
lose. (731) That Mr. Parfitt said when he took 
the dinghy away, he was surprised to find that 
the paddles were of no use to him and yet they 
all had one drill and they found they could not 
maneuver those dinghies, even in a swimming pool. 

I say it was willful misconduct to cut that 
dinghy loose and drift away which was Mr. Tuller’s 
only hope of rescue. The tide had not started in 
but it did come in later and that sapped his 
strength. 

Now, take the failure to advise Mr. Tuller or 
any other passengers where the life vests were 
kept, life preservers, and how they were to be 
operated. No one told Mr. Tuller. No one told 
Mr. Ellis where they were or how they were to 
be put on. The regulation requires that that be 
done and so Mr. Tuller got out of the window 
without his life vest and, when he finally slipped 
off the tail of the plane, the testimony is he went 
smack under and did not come up again. If he had 
had his life vest on, he could have been picked up 
by the launch which was right there within a few 
feet of Mr. Tuller when he slipped off. 
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So we say that there are at least those four 
acts, supported by evidence, from which the jury is 
entitled to conclude that this conduct was willful 
misconduct. 

So much for KLM, Your Honor. 

Now, with respect to Sabena, I say that Your 
Honor’s ruling that the Warsaw Convention applies 
covers not (732) only KLM but Sabena. 

The Court: Yes, I ruled that some time ago 
and that ruling stands. 

Mr. Chapman: Coming to Sabena, here was 
Sabena, whose job it was to dispatch this plane 
and to conduct a flight watch of this plane. 

In his opening statement, Mr. Junkerman said 
that a fireman, stationed near the airport building, 
watched this plane take off and saw it appear to 
drop into the river across the embankment—— 

The Court: Whom did you say saw that? 

Mr. Chapman: Mr. Junkerman, in his opening 
statement, said that. 

The Court: I didn’t hear the fireman mentioned 
throughout the case. 

Mr. Chapman: I am sorry, a Customs Officer, 
standing there watched this plane and it seemed 
to him to drop into the river. 

I say Sabena, if they had been watching the 
plane, they would have seen the same thing 
although they had a view of the entire length 
of that runway which ran diagonally across the 
front of their window, right in front of their office. 
More than that, it is the practice and universal 
custom for a plane, when it receives its take-off 
time from the tower, as this plane did or rather 
as the tower gave the (733) plane its take-off time 
for the thing to respond within a matter of seconds. 
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Sabena did not hear that the plane failed to re- 
spond. That is, they either switched off their VHF 
monitor which, incidentally, the pre-trial stipula- 
tion of fact agrees was kept in Sabena’s office for 
the very purpose of monitoring messages from the 
tower to the plane and from the plane to the 
tower but Sabena turned this one off at that 
critical moment and they did not realize that 
the plane had not responded. They did not hear 
the tower frantically calling the plane on six sepa- 
rate times, “King Yoke do you read me—King Yoke 
do you read me—King Yoke do you read me—King 
Yoke do you read me—King Yoke do you read 
me—King Yoke do you read me.” Had they heard 
that, they would have realized something was amiss 
but what happened? Mr. Cousins, 20 minutes later, 
who was the chief dispatcher, left his office. While 
he was out, the tower called Sabena’s office and 
said, “We have not had contact with King Yoke 
or PKY.” 

Whoever was in the Sabena office, wrote that 
in the log book at 3:25. Nothing was done about 
it. Nobody called up KLM’s operations officer. 
Nobody set any wheels in motion as a result of 
that. 

Mr. Cousins returned some 45 minutes later, 
about 4:00 o’clock or 35 minutes later, and he 
didn’t bother to look in the log to see if PKY had 
been heard from or if there (734) were any mes- 
sages relating to PKY. He didn’t ask anybody if 
they had any information regarding PKY. He 
sat there until the tower called again at 4:15 and 
said, “Still no contact with PKY” and then and 
not until then did he call Mr. Melling, which was 
his job to do under the contract, and under the 
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recital of duties of Sabena, he called Mr. Melling 
at 4:15 and they started an alert and shortly 
after that, the launch from Foynes started out 
and reached Mr. Tuller too late. 

We say, both as to KLM and as to Sabena, there 
is ample evidence here to go to the jary on this 
issue of willful misconduct. 

The Court: Let me ask you this, Mr. Chapman: 
If you should go to the jury against both the 
named defendants then, with reference to Sabena 
being the agent of KLM, I indicated that was a 
question that had to be determined but that, appar- 
ently, is resolved because I think, or at least I 
find, in the admissions by the plaintiffs, and I say 
I think I find admissions of the plaintiffs, that 
there is an acknowledgement of that relationship. 
In other words, what Mr. Junkerman contends was 
the relationship between KLM and Sabena was 
that of an agency rather than contractor, which 
is admitted somewhere in the papers which I 
looked at last evening. That being the situation, 
you have also sued Sabena as the agent of KLM 
and acting within the scope of its agency, 
then certainly anything in the nature of recovery 
(735) against Sabena would be referable to KLM 
and the usual practice, in ordinary negligence cases, 
is that as far as the agent, say the driver of a 
motoor vehicle is concerned in the circumstances, 
he is usually out of the picture. Again, query: 
Whether you can recover against the agent and 
the principal. 

Mr. Chapman: Yes, I submit that that is so. 
If both have been guilty of the type of negli- 
gence, be it willful or gross, both are lilable. 
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The Court: I am just raising the question now 
out of an abundance of caution so we do not get 
into an impasse, if that time comes. 

Mr. Chapman: Yes. 

I might just add this one thing: This word, 
“willful misconduct” is derived from the French 
language. The French word is “dol.” It has 
been variously translated. Some jurisdictions trans- 
lated it “gross negligence” and we have trans- 
lated it “misconduct” and if you go back to the 
root—— 

The Court: The only root I can go back to 
is the Ulen decision. 

Mr. Chapman: That is far enough for me. 

The Court: Wouldn’t you say I am bound by 
the Ulen case? 

Mr. Junkerman: The Ulen case, Your Honor, at 
(736) page 311, the Court of Appeals said: 


“The words ‘willful misconduct’ as they twice 
appear in the language quoted above were repre- 
sented in the original French of the Convention 
by the word ‘dol.’” 


Then the Court said: 


“We have in English the expression ‘willful 
misconduct.’ I think that it covers all that you 
want to say; it covers not only the acts accom- 
plished deliberately, but also acts of insouciance, 
without concern for the consequences.” 


Then the Court went on to say: 


“We, therefore, see no basis for questioning 
the correctness of the official translation as quoted 
above. The problem thus becomes one of deciding 


430a, 


Argument of Motion to Dismiss Complaint as to 
Amount in Excess of $8,300 


whether the trial judge properly applied the aw 
of the court to which the case is submitted’ when, 
in his charge to the jury he said as follows :”—— 


And then they go on to discuss—— 

The Court: Could I ask you this open question. 
Who wrote that opinion in the Court of Appeals? 

Mr. Junkerman: Judge Clark and the Court 
consisted (737) of the Judges Clark, Wilbur K. 
Miller and Prettyman. 

The Court: That was a good Court. I say that 
was a good Court because Judge Clark has gone 
to his reward long since. 

Mr. Junkerman: The Ulen case also took care 
of Chapman’s argument at the beginning with re- 
spect to violations because it said, talking about 
the Court’s charge, the Court below, and it quoted 
them: 


“Now, the mere violation of those safety rules 
and regulations, even if intentional, would not 
necessarily constitute willful misconduct, but 
if the violation was intentional with knowledge 
that the violation was likely to cause injury to 
a passenger, then that would be willful miscon- 
duct, and likewise, if it was done with a wanton 
and reckless disregard of the consequences.” 


The Court: Now we are off in the field of gross 
negligence. 

Mr. Junkerman: That was a quote from the 
lower court and the Court said: 


“We are of the opinion that this charge to 
the jury was substantially correct and that there 
was ample evidence upon which the jury could 
base its verdict, finding appellant (738) guilty 
of willful misconduct. One recent Federal Court 
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decision defines the term as follows: ‘Willful 
misconduct’? means a deliberate purpose not to 
discharge some duty necessary to safety.” 


And then they say: 


“This definition squarely fits the facts in the 
instant case.” 


The Court: They do not say anything about 
how that purpose can be determined. It can 
only be determined by the evidence. 

Mr. Junkerman: You look at the facts in that 
case and there they say the dispatcher deliberately, 
knowing that the plane could not clear these moun- 
tains, he deliberately gave the plane a flight alti- 
tude over this course where it was bound to violate 
the regulations and that he knew it. That was 
the situation there. It is an entirely different 
situation than the case at Bar. 

Mr. Chapman: May I complete my statement? 
The facts in the Ulen case, which controls this Cir- 
cuit, are these: The plane was dispatched to fly 
on a certain route which was ten miles wide. That 
was the flight path. 

The Court: Was the crash in West Virginia? 

Mr. Woleott: No, Your Honor, in rural Vir- 
ginia, Your Honor. 

(739) 

Mr. Chapman: It was ten miles wide. The 
plane was directed to fly at an altitude of 4,000 
feet. That, of course, is to avoid collisions and so 
forth. In that ten-mile width, there was a mountain 
3,910 feet high. They had been flying this course 
at 4,000 feet and ten miles wide for many, many 
times but this accident had never happened, an 
accident like this had never happened before. How- 
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ever, the Court allowed the jary to find, and the 
Court of Appeals affirmed the verdict, that that 
was willful misconduct on the part of that dis- 
patcher to send that plane out with such a slight 
clearance there. Although the mountain, I dare say, 
would take up only a few hundred feet of that 
ten-mile width strip, they said it was willful mis- 
conduct. We have stronger facts than that and 
what Mr. Junkerman points out, that it was a 
deliberate omission, not necessarily a commission 
but a deliberate omission to do something that can 
also be willful misconduct. That is the principle 
here. 

Mr. Oudshoorn’s omission to fasten his seat belt. 
The crew’s omission to pick up the radio trans- 
mitter. The crew’s omissions—well, they com- 
mited this—they cut the dinghies loose knowing 
they would not be able to maneuver them to the 
tail to pick up Mr. Tuller so we have both omission 
and commission. 

Mr. Junkerman: If Your Honor please, taking 
that last part of Mr. Chapman’s argument, the act 
in the Ulen case (740) was the directing that caused 
the accident. Here is what the Court said: 


“We need not pass upon the technical distinction 
between ‘center of the course’ and ‘center of the air- 
way,’ because, even adopting appellant’s theory, 
the evidence clearly establishes a deliberate viola- 
tion of the safety regulation,” which caused the 
accident. 

There wasn’t anything that Mr. Oudshoorn did 
that caused the accident. At most, whether he bad 
that safety belt on, whether he had it on or not, 
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it would not have made any difference as far as 
the accident is concerned and whether he had the 
safety belt on or not, it would not have made any 
difference as far as him picking up a microphone 
is concerned if, in the impact of the situation, he 
did not think to do it. 

That is the fallacy of Mr. Chapman’s argument. 
Mr. Oudshoorn’s act had nothing to do with the 
accident. 

The Court: But article 17 says, with reference 
to the accident, the accident out of which the death 
or damages occurred, out of the accident, as a 
consequence, there must flow something in the 
nature of negligence. Otherwise, the plaintiff is 
not in court at all. 

Mr. Junkerman: That is right. 

The Court: And so, therefore, in the overall 
(741) picture with reference to the term “accident,” 
Mr. Oudshoorn’s activities play some part in the 
overall result as far as Mr. Tuller is concerned but 
the man is presumed to intend the probable con- 
sequences of his act. 

Mr. Junkerman: As I say, as far as the accident 
is concerned, Mr. Oudshoorn had nothing to do with 
causing the accident. The most you say about Mr. 
Oudshoorn is—— 

The Court: We are quarreling with terminology. 
By the accident, you mean specifically what hap- 
pened to the plane? 

Mr. Junkerman: That is right. 

The Court: And what I mean is what happened 
to the plane and what happened to Mr. Tuller as a 
consequence. 
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Mr. Junkerman: With Mr. Oudshoorn, it is 
something that happened after the accident. In 
other words, what plaintiffs’ counsel is doing is 
accusing the man of not using his best judgment, 
not thinking to pick up this particular microphone. 
It is all right for plaintiffs’ counsel to sit down here 
with all the hindsight in the world and say, “Now, 
I think that man should have done that. I think 
he should have done that.” : 

The Court: That is the way all negligence cases 
are. It is a case of hindsight, an attempt to recon- 
struct what happened. 

Mr. Junkerman: That is right. 


(742) 


The Court: And that is for the jury to decide. 

Mr. Junkerman: That is right, but it does not 
make willful misconduct because a man, in an 
emergency, does not think clearly what hindsight 
tells us might have been more judicious. That is 
not willful misconduct. 

The Court: That is a jury question. I cannot 
determine that. 

Mr. Junkerman: I respectfully urge upon Your 
Honor that it is not-—— 

The Court: The only way I can determine it is 
to conclude that 12 ordinary people in the box 
could not possibly come to any other conclusion. 
That is the test. 

Mr. Junkerman: Or if they did, Your Honor 
would have to set it aside and I think that is the 
situation here and, with that in mind, Your Honor, 
number one, first I ask that Your Honor dismiss 
the case completely against Sabena on the basis 
of what Your Honor did state, sort of informally 
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to Mr. Chapman when you asked the questions about 
why Sabena was still in the case—I don’t think it 
should be. I think now that the complaint should 
be dismissed as far as Sabena is concerned and I ask 
Your Honor to do it completely and then, too, I 
also make this motion, first hoping that Your 
Honor will dismiss against Sabena upon the grounds 
that I move to dismiss the complaint in excess of 
the sum of $8,300. 

The defendant, KLM, now moves for a directed 
verdict (743) in favor of the plaintiffs in the sum 
of $8,300, the limited amount provided by Article 
22 of the Warsaw Convention. 

The Court: Very well. With respect to the last 
motion made by counsel for the defendants that the 
complaint be dismissed if the amount is in excess 
of $8,300 according to the terms of the Warsaw 
Convention, that is denied. 

The motion with reference to dismiss Sabena as 
a defendant is denied. 

Mr. Junkerman: I respectfully except to all 
three of Your Honor’s rulings. 

Mr. Chapman: I suppose that concludes the 
matters for today. 

The Court: That should conclude the matters 
for today. 


(748) 


November 30, 1959 


(In Chambers.) 


The Court: With reference to certain matters 
in relation to admisibility in evidence taken under 
advisement by the Court last session, November 24, 
1959, the Court now rules that it is the Irish 
Regulations, so-called, which are relevant and, 
therefore, in the circumstances may be admitted 
and those marked with red pencil by the Court are 
with reference to the ostensible contractual instru- 
ment purporting to set forth the legal relationship 
between the parties, the so-called flight operations 
service agreement. 

Is this agreed between you? 

Mr. Chapman: That is a pre-trial exhibit. 

The Court: The question is, what is the nature 
of the relationship. I thought we had finally con- 
cluded it was a principal and agent relationship. 

Mr. Chapman: I think Your Honor reached that 
conclusion. I reached the conclusion that it makes 
no difference. 

The Court: The Court reached the conclusion, 
agreed to by the defendants, it is a principal-agent 
relationship which is set forth and the plaintiff 
takes the position that it does not make any differ- 
ence in that sense and so, therefore, insofar as 
material the sections indicated are admissible. 


What else is there? 
Mr. Chapman: With reference to page 156. 
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The Court: Of Exhibit 3? 

Mr. Chapman: Of Exhibit 3. The plaintiff was 
interested in a particular note appearing on that 
page. There was a question whether that was .a 
manual with which KLM crews were familiar. 
Over the weekend, I found the same note in the 
KLM Operations Manual which I propose to read 
from. 

The Court: Then that is all we need. 


(Thereupon, at 10:20 o’clock am., court was 
resumed in the presence of the jury.) 


Mr. Chapman: I would like to ask counsel to 
produce the KLM Operations Manual for the Super- 
constellation which is, I believe, already marked 
for identification, page 36. This has been marked 
Plaintiffs’ Exhibit 11 for identification and I would 
offer in evidence page 36 from Exhibit 11 in evi- 
dence. 

(749) 


Mr. Junkerman: I object to it on the ground it 
is immaterial, Your Honor, and irrelevant. It 
relates to planned ditching. 

The Court: We have been over this. You may 
introduce it. 


(Page 36 of Plaintiffs’ Exhibit 11 was marked 
Plaintiffs’ Exhibit 11-A for identification and re- 
ceived in evidence.) 


Mr. Chapman: I would like to read this para- 
graph from Exhibit 11-A, page 36 of Plaintiffs’ Ex- 
hibit 11, being the KLM Operating Manual: 


“Surface stations and ships should be informed 
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of the existence of an emergency as soon as it 
arises. This should be done even if it is not 
certain that the airplane will have to be ditched. 
It is easy enough to cancel the call after the 
emergency is over.” 


Your Honor had the Sabena contract—— 

The Court: I thought I gave that to Mr. Junker- 
man. 

Mr. Chapman: I had a photostat of it. 

The Court: What is it marked in your copy that 
you have there, Mr. Junkerman? 

Mr. Junkerman: 12 for identification. 

Mr. Chapman: The copy I had was a negative, 
not a positive, in other words, it is white on black. 
The one we were using this morning was black on 
white. 


The Court: I told you what my difficulty was 
over the weekend. 

Mr. Chapman: Yes. While we are waiting for 
that, I would offer in evidence now Plaintiffs’ Ex- 
hibit 24-A for identification, being the Irish Navi- 
gation Order, 1953. 

Mr. Junkerman: I believe there were certain 
sections of that you were offering, is that right? 

Mr. Chapman: There are certain sections which 
I propose to read. 

The Court: The sections which you propose to 
read, I assume, are the pertinent sections of the 
Regulations. The ones that I have ruled on are 
the ones that are marked with red pencil. 

Mr. Chapman: May I simplify the matter by 
saying I am going to read from Exhibit 24-A cer- 
tain passages which Your Honor has indicated are 
relevant. 
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This is entitled “Statutory Instruments Air Navi- 
gation Operation Order—1953.” I read first from 
part 1, Section 1: 


“This Order may be entitled the Air Naviga- 
tiodn Operations Order, 1953. This order shall 
come into operation on the first day of April, 
1953.” 


Then I read from page 5, the portion marked 
here: 

“Public transport aircraft means aircraft (751) 
carrying passengers or goods for hire or re- 
ward.” 

Mr. Junkerman: You didn’t read anything but a 


clause. 
Mr. Chapman: I read what the Judge marked. 


Then I go to page 27 under Part 5, Part 5 being 
entitled “Aircraft Instruments, Equipment and 
Safety Devices” and I read subdivision 6 on page 
27: 


“The operator of the aircraft shall take steps 
to the satisfaction of the Minister to insure—” 


Then I jump down to Section 3, the third subdi- 
vision there—— 


“to ensure that if a land plane is to be flown 
over water beyond 30 minutes’ flying distance 
from the nearest shore, the passengers are shown 
before the take-off or before reaching 30 minutes’ 
flying distance from the nearest shore the posi- 
tion of the life belts or equivalents and the meth- 
od of their operation.” 


Then I go to page 32, Section 30 and I will read 
the caption to Section 30, “The pilot in command 
of a public transport aircraft shall be responsible 
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for the following matters,” and then I read (c) 
which reads: 


“Notify the appropriate authority by the (752) 
quickest available means of any accident involv- 
ing the aircraft which results in the injury or 
death of any person or any substantial damage 
to the aircraft or to property.” 

That is all Your Honor marked. 

This says Exhibit 12 is in evidence. 

Mr. Junkerman: It is in for identification. 

The Deputy Clerk: I thought it was admitted on 
the 24th. 

Mr. Chapman: At any rate, I am just going to 
read certain parts from Plaintiffs’ Exhibit 12. 

Plaintiffs’ Exhibit 12 is a written contract be- 
tween KLM and Sabena. The contract is dated 


May 21, 1954 and I am going to read from page 
2, Article 4, Paragraph 4.1. I might say that the 
carrier here is KLM and the company is Sabena 
in the body of this instrument and they speak of 
the Carrier and the Company. 


“In the event the Carrier should have an acci- 
dent or a forced landing during his operations 
at or enroute to or from the location designated 
in the Annexes, the Company will render all rea- 
sonable assistance to the Carrier.” 


Now I turn to Annex A-2 and I will read sub- 
division (753) two entitled “Location”: 


“The Company shall render the services in the 
under-mentioned area of responsibility at the 
following location: Shannon Airport, Ireland.” 


And then three beneath that paragraph “Respon- 
sibility.” 
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“The area in which the Company will render 
services shall be bounded by in the north by 
Iceland and in the south by Santa Maria from 
approximately the western English Coast to 30 
degrees west.” 


And then under “Procedures” I read 4.1. 


“The Company will render the under-mentioned 
services to the Carrier’s flight operating within 
the area of responsibility as described in Para- 
graph 3 of this Annex thereby maintaining close 
liaison with the operational representative desig- 
nated by the Carrier so as to coordinate his re- 
quirements.” 


Then I go to Paragraph 4.3: 


“Tf for reasons of communication failure, 
weather phenomena, safety of aircraft or emer- 
gency it is undesirable to stop the services at 
the area boundary, the Company will continue 
the services until the (754) difficulties have been 
overcome or until an adjacent area is able to 
accept responsibility. Similar conditions may 
make it desirable to transfer the rendering of 
services before the area boundary is crossed.” 


Now I read under 5, Paragraph 5.4, and I had 
better read the caption, “The Company shall ren- 
der the following services”—that is Sabena—— 


“Maintain contact with all flights within his 
area of responsibility noting advanced or re- 
tarded progress as compared with flight plan 
and inform the operational representative desig- 
nated by the Carrier.” 
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“In the event of an emergency, take action 
necessary for the safety of the flight being 
guided by the instructions in the relevant Op- 
erations Manual of the Carrier and the supple- 
mentary instructions of the Carrier.” 


Then I go to 5.10 on the following page, still 
under the heading of “Services to be rendered by 
the Company”: 


“Report the complete facts of any incident of 
a flight operations nature which causes delay or 
interruption of a flight to (755) the operations de- 
partment of the Carrier.” 


And then I go to 5.13: 


“Ensure that the operational representative 
designated by the Carrier and responsible for 
ground handling of Carrier’s aircraft is kept 
completely informed as to the movements of the 
aircraft.” 


And 5.15: 


“Ensure that probable or known interruptions 
to schedules for flight operational reasons, to- 
gether with alternative suggestions, are given as 
as soon as possible to the operational representa- 
tive designated by the Carrier.” 


The plaintiff now rests, Your Honor. 

Mr. Junkerman: If Your Honor please, I have 
already made my motions and I do not have to re- 
peat them. 

The Court: That is right and I will assume you 
have repeated them and the same rulings. 

Mr. Junkerman: Yes, Your Honor. 
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If Your Honor please, I offer in evidence the 
ticket that was issued to Mr. Tuller, the flight 
coupon, the agent’s coupon and the type of book 
that it was in. I understand that plaintiff’s coun- 
sel has no objection to these. 

Mr. Chapman: No objection as to the compe- 
tency. In other words, we admit that this is a 
copy of the ticket (756) that was issued and de- 
livered to Dr. Tuller. We do question the efficiency 
of it under the Warsaw Convention and we would 
like to be heard at considerable length on that. 

The Court: I have ruled with reference to the 
Warsaw Convention. I have already examined that 
instrument and that is water over the dam. 

Mr. Chapman: I think Your Honor might be con- 
cerned if you heard our argument. 

The Court: I am not going to be concerned at 
all. I have made a ruling. If the ruling is correct, 
that is one thing. If I am in error, it can be cor- 
rected. I am not going back over that. I went over 
it initially last spring, gentlemen, and I am not 
going to go over it again. As I have said when 
Lot’s wife turned around, she turned to a pillar 
of salt and I am not going to turn around. 


(Ticket issued to Mr. Tuller, flight coupon, agent’s 
coupon and type of book were marked Defend- 
ants’ Exhibits 3, 3-A, 3-B and 3-C for identifica- 
tion and received in evidence.) 


Thereupon, 
CornELIus BruyNEsTEYN 


having been previously sworn, resumed the stand and tes- 
tified as follows: 


Mr. Chapman: May we approach the bench for 
a minute, Your Honor? It has nothing to do with 
this witness (757) or the prior subject matter. 

(At the bench :) 

Mr. Chapman: I understood your Honor’s rul- 
ing was that the witnesses should be excluded. 

The Court: Who are these witnesses? 

Mr. Junkerman: They are employees of KLM. 
I have given counsel a list of these people and they 
have examined most of them before trial and, fur- 
thermore, all through the plaintiffs’ case they had 
stipulated the witnesses might remain. 

The Court: Just a minute. I will let them stay. 


Direct examination by Mr. Junkerman: 


Q. Mr. Bruynesteyn, will you kindly state what your 
background qualifications are, please? A. As a boy of 17 
years, I entered the Dutch Navy Air Force. I was there 
for about five years. After that, in 1920, I came with 
KLM and I have been there ever since. 

Q. And what is your position with KLM? What do 
you do? A. At the moment, I am project engineer for 
the airplanes DC-8 and Electra. 

Q. And prior to being project engineer on the DC-8 and 
the Electra, what was your background and experience 
with respect to the Constellation aircraft of KLM? A. 
I was several years the chief of the Constellation (758) 
maintenance department. 

Q. And where was your office? A. My office was at 
Schipol Airport. 
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Q. Is Schipol Airport the airport at Amsterdam? A. 
That is correct. 

Q. I show you page 82 of the Crew Operating Manual 
headed Model 1049-C which is marked Plaintiffs’ Exhibit 
3 for identification and ask you to direct your attention 
to this particular page. 


The Court: What page is that, Mr. Junker- 
man? 
Mr. Junkerman: Page 82, Your Honor. 


By Mr. Junkerman: 


Q. You will note that Plaintiffs’ counsel read to the jury 
Section 1340 on page 82 and that section reads as follows: 


“Emergency lights (LAC Serials 4501 through 


4509, 4539, 4545, 4546) and it reads: 

“Two dry battery operated emergency lights with 
integral switches are installed in swivel bases. One 
is located on the ceiling of the flight station and 
the other is stowed on the cabin overhead rack.” 


Do you see that in there? A. Yes, I do. 

Q. What kind of lights are those that were referred 
to (759) in that paragraph? A. Those are flashlights 
mounted in a holder. 

Q. How are they operated? A. They are manually 
operated by a switch. 

Q. Are they impact lights? A. No, they are not. 

Q. What is the difference between the kind of lights 
described in that paragraph and impact lights? A. An 
impact light operates automatically as soon as‘an airplane 
comes to a sudden stop. 
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Q. And these lights, on the other hand, are what? A. 
Those are lights you have to switch on. 

Q. With your hand? A. With your hand, yes, of course. 

Q. Would you call them glorified flashlights? A. Yes. 

Q. Is that what they are? A. You could call them 
that. 

Q. Why were there no impact lights on PH-LKY? 


Mr. Chapman: I object to that. 

The Court: That is argumentative. There wasn’t 
any. I will sustain the objection. 

Mr. Junkerman: I don’t intend this to be argu- 
mentative, Your Honor. 

The Court: Why don’t you bring your question 
within (760) that pattern? 


By Mr. Junkerman: 


Q. At the time the plane PH-LKY was manufactured, 
had any planes of that type or had any planes had impact 
lights? A. Not that I know of. You can see—— 


The Court: Just a minute. You have answered. 
Not that you know of. 


By Mr. Junkerman: 
Q. The state of the art had not developed at that point— 


Mr. Chapman: I object to that. He is leading 
this witness right down the line. 

The Court: Leave it in the posture we found 
it. I will sustain the objection. 
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By Mr. Junkerman: 


Q. Where were you in the early morning of September 
5, 1954? A. At home in Badhoevedorp—— 


The Court: Why don’t you just say at your home 
in Holland and that will make it easier. 


By Mr. Junkerman: 


Q. Did you proceed to the Shannon Airport that day? 
A. Yes, I did. 

Q. Did you go to the scene of the wreckage that day? 
A. Yes, I did. 

Q. And about what time did you arrive at Shannon? 
(761) A. We arrived at Shannon, I believe it was about 
3:00 o’clock in the afternoon. 

Q. About what time did you arrive at the wreckage? A. 
At about 5:00 o’clock in the afternoon. 

Q. Did you board the plane at that time? A. Yes, I 
did. 

Q. What was the condition of the plane as you observed 
it when you boarded it at 5:00 o’clock that day? A. Well, 
the airplane was laying in the water, of course. The crew 
compartment door was open and people were standing 
in the door shouting to me that they didn’t know how to 
get in. 

Q. You say these people. Are you referring to the 
rescue people? A. Those people that were over there 
were in some kind of a boat. I don’t know how they came 
in there. 

Q. Were they Irish Government people, do you know? 
A. I really don’t know if they were Irish Government 
people. There were some people there and they were 
standing in the door and they shouted to me they didn’t 
know how to get in so I went to work and I showed them 
how to get in and we went all the way back to the aft 
eabin of the airplane. 
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Q. What was the condition of the main cabin door as 
you observed it when you boarded the plane? A. The 
main cabin door—am I correct you are not (762) talking 
about the crew door? 

Q. No. A. The main cabin door was closed. 

Q. And did you assist in the removal of bodies at that 
time? A. Yes, I did. 

Q. What did you observe, if anything, with respect to 
fumes? Were there any fumes? A. There were heavy 
petrol fumes, especially in the aft cabin. 

Q. Did you have to go back and forth for air? A. Yes, 
I did. 

Q. Did you subsequently have occasion to examine the 
right wing of that airplane? A. Yes, I did. 

Q. And what was the condition of the right wing as 
you observed it? A. Well, the right wing, No. 3 engine 
and No. 4 engine were ripped off the wing and the wing 
outer panel was broken and on top of that, there was 
damage aft of the wing at the edges and the compart- 
ment for the No. 3 dinghy was completely ripped off the 
airplane. 

Q. And what about the fuel tank on the right wing? 
A. The fuel tank of the wing was broken and, of course, 
the wing contains the fuel tank and the fuel tank was 
broken also. 

(763) 

Q. You say the dinghy that had been in the right wing 
had been ripped out of the right wing, is that right? A. 
Due to the fact that the engine was broken off the airplane 
which made a big hole in the aft part where the dinghy is 
located and it disappeared. 

Q. In other words, when the No. 3 engine was ripped out 
it ripped out the dinghy, too? A. That is true. 

Q. Was that dinghy ever found? A. Not that I know 
of. 
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Q. By the way, Mr. Bruynesteyn, could you explain to 
the Court and the jury how these dinghies operated? A. 
Yes, I think I can. Those dinghies are manually operated. 
They are located in the wing, two on the lefthand side 
and one on the righthand side. They are folded. Those 
are rubber dinghies and they are folded in a deflated posi- 
tion with a CO, bottle connected on it and the bottle is con- 
nected by cable to the cockpit. 

In the cockpit, you have two handles, one for the left- 
hand side and one for the righthand side and when those 
handles are pulled you open the bottle and at the same 
time you open the door of the compartment where the 
dinghy is located and then, of course, the bottle of CO, 
will flow into the dinghy and the dinghy will pop out of 
the compartment and will float on the water or on the 
wing and the dinghies, of (764) course, are connected with 
a rope to the wing. 

Q. After you pull that—what do you call it in the 
cockpit? A. There isa handle. You have to pull a handle 
with a cable so as you pulled the handle you pull also on 
the cable, of course, and by stretching the cable out, say 
about one foot, you open up the bottle and you also open 
up the door. 

Q. In other words, by pulling that cable in the cockpit, 
the door on the wing comes open? <A. That is correct. 

Q. And the rubber dinghy comes out and is inflated, is 
that right? A. That is correct. 

Q. That is automatic once you pull the cable? A. That 
is correct. 

Q. What kind of engines were on this plane? A. Wright 
engines. 

Q. Wright? A. Wright engines. 

Q. What is the number, do you remember? A. Well, 
there have been so many numbers. I think it was DA-1 
but at that time I am not sure. 
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Q. What kind of propellers were on those? A. Curtis 
Wright propellers. 

Q. Were they 830 propellers or 858 propellers? A. No, 
they were 858 propellers. 
(765) 

The Court: What does that mean, 830 and 858, 
you mean from the standpoint of pitch? 

The Witness: No. 858 was a later designed pro- 
peller, more efficient and the 830 propeller, for ex- 
ample, had a welded blade and 858—— 

The Court: Was it aluminum? 

The Witness: No, sir, those were from steel, 
Your Honor. 

Mr. Junkerman: You may inquire, Mr. Chapman. 

Just one more question that I forgot to ask you 
about. 

When you went aboard this plane at about 5:00 
o’clock in the afternoon of September 5, did you do 
anything to let the gases out of the plane? 

The Witness: There were people on top of the 
fuselage asking me if they were allowed to make 
a hole on the top of the fuselage and I gave them 
my okay to do that so they made a hole in the 
fuselage. 

Mr. Junkerman: What was the purpose of that? 

The Witness: To get rid of the petrol fumes. 

Mr. Junkerman: To get rid—to get the petrol 
fumes out of the cabin? 

The Witness: That is correct. 

Mr. Junkerman: You may inquire. 

(766) 


Cross-examination by Mr. Chapman: 


Q. Were these emergency lights described there on page 
82 of the manual in front of you fixed to any part of the 
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plane or were they capable of being transported? A. Yes, 
they were fixed in a holder. 

Q. So, in that sense, they are not like an ordinary flash- 
light, is that right? A. You can take them out and you 
have a flashlight. 

Q. Were they independently operated or did they get 
their power from a source other than the main battery 
power on the plane? <A. No, battery power. There was a 
separate battery for those flashlights. It is a flashlight in a 
holder. 

Q. A separate battery at the light? A. That is correct. 

Q. And all the crew had to do was to switch that on 
and they would have lights? A. That is correct. 

Q. These other lights that you mentioned that come on 
on impact, you said at that time that type of light was 
not known to the industry? A. It wasn’t yet in our speci- 
fications and I know on the later type airplanes we have 
got those lights but that was later. 


(767) 


Q. Describe those lights. How do they operate? A. 
Well, there are several types— 


Mr. Junkerman: I object to this as irrelevant, 
Your Honor. 

Mr. Chapman: He asked him about those lights. 

The Court: I know, but I don’t think we ought 
to go into it, Mr. Chapman, because we are not 
concerned with them. He says that at the time, his 
examination on direct examination, the state of the 
art with respect to impact lights, they were not on 
planes and he has testified they were not on this 
plane. 

Mr. Chapman: I am going to show—— 

The Court: If you are going to show it, do it 
by question. 
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Mr. Chapman: Did Your Honor rule on my ques- 
tion? 

The Court: I ruled on the question as framed as 
immaterial by virtue of what he said on direct. 


By Mr. Chapman: 


Q. Turn to page 82. I believe you have it right before 
you there and the very next paragraph on that page refers 
to these impact lights, doesn’t it, Mr. Bruynesteyn? <A. 
Yes, they are. 

Q. That is the light that you say wasn’t known at this 
time, is that right? A. That is correct. This is a later 
serial number. 


(768) 


Q. What is the date at the foot of that page 82? A. The 
date is May 1, 1954. 

Q. May 1, 1954. That page was printed, then, is that 
right? Do you know what that black line means to the 
right of the paragraph just under the impact light? Do 
you notice a black line? A. Yes, I do. 

Q. That means, does it not, that when that page was last 
revised that paragraph was revised referring to the black 
line. Isn’t that what that black line means? A. That is 
correct. 1 | 

Q. There is no black line opposite the paragraph dealing 
with impact lights, is there? A. That is correct. 

Q. So that means that that paragraph had been in there 
even before May 1, 1954, doesn’t it? A. That may be, yes. 

Q. But you say this plane did not have impact lights? 
A. No. 

Q. But the only difference between impact lights and 
these other emergency lights is that the impact lights 
came on automatically when the plane struck? A. That 
is right. 
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Q. And these other emergency lights had to be switched 
on manually by the pilot, is that right? (769) A. That is 
correct. 

Q. I understood you to say that you got to the plane at 
about 5:00 o’clock on September 5 and that was the day of 
the accident, wasn’t it? A. That is correct. 

Q. And that you walked down through the fuselage to 
the aft cabin? <A. Yes, I did. 

Q. Will you come down here a minute and point out on 
Exhibit 10-A just where you entered the plane and how 
you walked? This lower diagram, do you identify it? 
A. Yes. 

Q. Where did you enter the plane at 5:00 o’clock? <A. 
This (indicating) is the crew door. It is not the same 
airplane. 

Q. It has been agreed that it is. 


Mr. Junkerman: No. I object to that, if Your 
Honor please 

The Witness: There is another door here (indi- 
eating). 


By Mr. Chapman: 


Q. You mean it isn’t located— A. The door is much 
bigger. 

Q. In approximately the same position? A. In approxi- 
mately the same position. 

Q. All right. You entered there (indicating)? (770) 
A. Yes. 

Q. Then where did you go? A. I went through here 
(indicating) and here (indicating). I had to step over 
that big hole. 

Q. How wide was that hole? A. It was about three to 
four feet wide. 
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Q. You had no trouble getting over that, did you? A. 
Yes. I was having my hand on the rack here and trying 
to get over there. 

Q. Go on down as you went in the plane. You got over 
it all right. A. Then I came in this area right here (indi- 
eating) and there were bodies there and then I had to go 
forward again to the emergency exit to get a little bit of 
fresh air and back again and all the way back to here 
(indicating). 

Q. When you got back in the aft cabin, when you said 
you got back here (indicating), that is completely to the 
back end of the cabin, is that right? A. Yes. This is 
the aft cabin right here (indicating). 

Q. In this section which you have indicated, which 
seems to be aft of that aft cabin, is that a toilet? A. Yes, 
that is the toilet area. 

Q. You went back into the toilet area? A. Yes. 

Q. Were there any windows open in the toilet? (771) 
A. No, there are no windows in the toilet. There are 
two emergency exits. This one (indicating) was open and 
this one (indicating) was closed. 

Q. When you say this one was open, you are referring 
to the righthand exit in the aft cabin? A. In the aft 
eabin. 

Q. And the opposite one was closed? A. Yes. 

Q. You observed that, did you? A. Yes. 

Q. Did you notice, Mr. Bruynesteyn, that these gas fumes 
were stronger in the aft cabin than they were in the middle 
cabin? A. Yes, they were. 

Q. At the time, did you attribute that to any reason why 
they would be stronger back there? A. Not on that par- 
ticular day, no. Later on, of course, I did. 

Q. Later on you attributed it to the fact, did you not, 
that in this main cabin the emergency windows on both 
sides were open so that the breeze could go through? A. 
That is correct. 
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Q. Whereas, in the aft cabin, the emergency window on 
the starboard side alone was open? A. That is correct. 


(772) 


Q. And the wind at that time, you said, seemed to be 
coming from the other direction and— A. The wind was 
coming from the righthand side. 

Q. At any rate, you said that it was not ventilated as 
well? A. The wind blew the fumes in. The petrol was 
on the outside and due to the fact the wind was blowing, 
the petrol was floating on the surface of the river and 
the wind threw the petrol fumes into the fuselage. 

Q. And that is the condition you observed on Sunday? 
A. No. We made that reconstruction later on, of course. 
On Sunday afternoon, I didn’t do anything but just take 
the bodies out. 

Q. In connection with the gas fumes, Mr. Bruynesteyn, 
did you subsequently examine the No. 5 fuel tank? A. 
The No. 5 fuel tank couldn’t be examined because it was 
far underneath the level of the water. 

Q. Is that No. 5 fuel tank located about the center of 
the plane? A. In the center of the wing, yes. 

Q. Center of the wing but it is geographically located 
beneath the cabin floor, isn’t that true? A. Not directly, 
of course. 

Q. I mean if you could sink a plumbline down from the 
cabin floor and could go far enough, you would reach that 
(773) No. 5 tank, wouldn’t you? A. That is correct. 

Q. At some subsequent time, did you examine that No. 5 
tank? A. No. 5 tank—— 


The Court: Just a minute. I know the purpose 
of this examination. It is not objected to on the 
other side but I think in the circumstances I should 
object. 
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Q. When you said, Mr. Bruynesteyn, that the two en- 
gines, I believe from the right wing, had been ripped off— 
A. Yes. 

Q. You aren’t suggesting that they fell off before the 
plane hit the water, are you? A. No, they fell off during 
the impact. 

Q. You mentioned three dinghies, two in the left wing 
and one in the right wing. Wasn’t there another dinghy 
carried in the galley on this plane? A. I don’t know for 
sure. I don’t remember any more. 

Q. On your 1049-C, a dinghy is carried in the galley, 
isn’t it? A. Sometimes it is. I am not sure. I don’t 
remember any more. 

Q. What do you mean by sometimes it is? A. I believe 


on this airplane there was a dinghy on (774) board but 
that is somewhere in the back of my mind. I don’t know. 

Q. In other words, your recollection is that there was 
another dinghy on board on this trip? 


Mr. Junkerman: I object to that, if the Court 
please. 

The Witness: I didn’t say that. 

The Court: I will sustain the objection. 


By Mr. Chapman: 


Q. When you got there at 5:00 o’clock on Sunday after- 
noon and were walking down through the plane, did you 
notice whether the tide was rising or falling at that time? 
A. The tide was rising. 

Q. The tide was rising at 5:00 o’clock? A. Yes. 

Q. Did you notice whether the plane was resting on 
the bottom of the river or was it floating? A. No, the 
plane was resting. 
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Q. Resting on the bottom? A. Not floating. 

Q. Have you any idea the state of the tide when you 
got there with reference to its maximum ebb, whether it 
had just started to rise or whether it had been coming 
up for some time? A. No, I don’t. 

Q. You don’t. When you got there had the water 
reached (775) the floor of the door through which you 
entered the plane? A. Oh, yes; sure. 

Q. How high was it in the door? A. I don’t remember 
but it was over my knees, anyhow. 

Q. At the door? A. At the door, yes. 

Q. The other day you mentioned these batteries— A. 
The what? 

Q. The main batteries on the plane. A. Yes. 

Q. I wonder if you could give us the precise location 
of those batteries in the plane. A. On this diagram? 

Q. Yes. A. I will try. 


Mr. Junkerman: If Your Honor please, Plain- 
tiffs’ attorney went into this on his direct case. I 
didn’t bring it in in my case. It seems to me it is 
incorrect cross. 

The Court: Strictly speaking, it is outside the 
scope of the witness’ direct examination. You went 
into that the other day. 

Mr. Chapman: To that extent, I am making him 
my own witness, Your Honor. I just want to get 
the position of the batteries located. 

The Court: You may step down, Mr. Bruyne- 
steyn, and (776) tell us where they are. 


By Mr. Chapman: 


Q. Can you find the location on Exhibit 10-A? A. I 
have to figure it out myself, first—over here (indicating). 
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Q. You have indicated a point directly below what ap- 
pears on this diagram to be the crew compartment door 
and about half way below the door still to the outside of 
the fuselage. A. This is in the wheel well area. 

Q. That is the nose wheel well? A. That is correct. 

Q. When a plane takes off, what happens to that nose 
and wheel? A. It is retracted, of course. 

Q. And it is retracted before the flaps are retracted, 
isn’t it? 


Mr. Junkerman: I object to that, Your Honor. 
It is immaterial and irrelevant. 
By Mr. Chapman: 


Q. When the wheel is retracted, are there any doors 
that come up? A. Yes. 


Q. And they come up immediately after the wheel gets 
in? A. Yes. 


(777) 


Q. And that smooths out the surface of the fuselage? 
A. Yes. 

Q. When you said “Wheel well area,” you mean to say 
they were in the wheel well? A. Wheel well area. 

Q. How are they protected? Do they have any protec- 
tion in that position other than this door closing over the 
wheel well? A. They are held in some kind of a step, I 
should say. 

Q. Some kind of a what? A. Well, you slide them in 
on a rail from underneath the fuselage and you slide 
them up. 


Mr. Chapman: May I see your maintenance 
manual which is Plaintiffs’ Exhibit 

Mr. Junkerman: It has been marked Exhibit 27 
for identification in this trial. 


459a 
Cornelius Bruynesteyn—for Defendants—Cross 
By Mr. Chapman: 


Q. I am going to show you a page in this manual 
marked 27 for identification, page 712; no, page 715. Tell 
me, if you will, if that is a picture or diagram of these 
batteries as they are carried on this plane. A. Yes, they 
are, 


Mr. Chapman: May I have that page marked 
Plaintiffs’ Exhibit 7-B and I offer it in evidence, 
page 715. 


(Page 715 of Maintenance Manual was marked 
Plaintiffs’ Exhibit 7-B for identification and re- 
ceived in evidence.) 


(778) 
By Mr. Chapman: 


Q. Look at 7-B, sir, and tell me if there is any arrange- 
ment there for exposing that battery for service pur- 
poses. In other words, is it on an elevator that goes up 
and down in there? A. It goes up and down a rail, yes. 

Q. Is that right? A. Yes, that is right. 

Q. And to service the battery at a station, that elevator 
can lower it, is that right, so it comes out and can be filled 
with water and so forth? A. Yes. 

Q. But in normal operation, it is up at the top, is that 
right? A. On the top of the rail, yes. 

Q. Is there any protective covering on the battery to 
protect it from the elements and so forth? A. You can 
see it is just a normal battery standing on here, on some 
kind of a container. I should say it is resting on that. 

Q. You say there is some sort of a container below it, 
is that right? A. The container is not the right word. 
It rests on a holder. 
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Mr. Chapman: May I have a few moments to 
find that, (779) Your Honor? I didn’t have this 
page photostated. 

The Court: Let’s go on to new matter and have 
Mr. Wolcott look at it. 

Mr. Chapman: There is just a line. 


By Mr. Chapman: 


Q. Will you read the last sentence beginning on page 
715 of Exhibit 7 and it continues over to the top of page 
716. 

Mr. Junkerman: Are you asking him to read 
it to himself? 

Mr. Chapman: Yes, to himself. 

Mr. Junkerman: May I see what you are ask- 
ing him to read? 

Mr. Chapman: Yes. 

Your Honor, I don’t think Mr. Junkerman should 
talk to the witness. 

Mr. Junkerman: I didn’t speak one word to the 
witness. He asked me if he could turn and I said 
yes. 

The Court: Here we go. We were getting along 
fine. 


By Mr. Chapman: 


Q. Have you completed that sentence? A. Not yet com- 
pleted it—yes, I have now. 

Q. Does the reading of that refresh your recollection 
as to how that battery is protected or covered? A. It 
didn’t mention too much about the covering. 

Q. It does mention— (780) A. It is a cover for the 
venting. 
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Q. Venting. What do you mean by venting? A. The 
acids on top of the battery have to go overboard. There 
is a line running from outside the airplane to the battery 
and back overboard again. 

Q. So the batteries are not outside the airplane, are 
they? A. The batteries 

Q. The batteries are inside the fuselage, aren’t they? 
A. The batteries are in the nose wheel well. 

Q. And if you didn’t have these vents, it would vent 
right into the cabin, wouldn’t it? A. No. 

Q. Why do you pick up the acid? A. Normal batteries 
have to be vented. 


Mr. Junkerman: If Your Honor please, I ob- 
ject to this line of questioning. 

The Court: Just a minute, please. We are 
really going outside the scope of direct, Mr. Chap- 
man. I permitted you to go as far as you have 
gone by virtue of the fact that Mr. Junkerman had 
examined the witness with reference to the so-called 
emergency lights, the flashlights and then we get 
into this and so we are really far afield. 

Is that all? 

Mr. Chapman: That is all. 

(781) 


Mr. Junkerman: I have just two or three ques- 
tions. 


Redirect examination by Mr. Junkerman: 


Q. What was the attitude in the water of PH-LKY on 
the afternoon of September 5, 1954 when you saw it? A. 
The nose was up and the tail down. 

Q. What was the condition of the water in the cabin 
when you went into the cabin? A. The farther you went 
into the cabin the higher the level of the water was and 
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in the back of the cabin the water was just about up to 
my chin. 

Q. Do you remember when PH-LKY was manufactured, 
the year? Do you remember the year it was sold or de- 
livered to KLM? A. I don’t know exactly but I believe 
it was in 1953. 


Mr. Junkerman: That is all. 
Recross examination by Mr. Chapman: 


Q. I understood you to say that you walked back into 
the aft part of the cabin and that you noticed that the 
window was open back there in the aft part of the cabin, 
is that correct? A. That is correct. 

Q. When you were standing up, how does that window 
come on your body and when I said that window, I mean 
any one (782) of these emergency windows? A. Are you 
talking about the 5th of September or are you talking 
generally? 

Q. I am talking about the 5th of September. A. That 
is something else. 

Q. That is what we are talking about. 


The Court: Just a minute. You just sit back 
there and I think if you keep your voice up there 
is enough volume without touching the microphone 
and we will be better off. 

We are talking about the 5th of September. 

The Witness: Yes, sir. 


(783) 

The Court: Now, what is the point? 

Mr. Junkerman: My point was that the witness 
didn’t get a chance to answer two or three challeng- 
ing questions of Mr. Chapman. He was interrupted 
by Mr. Chapman. 
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The Court: The questions are not on the record. 
So you start again, Mr. Chapman. 

Mr. Chapman: Yes, sir. 

The Court: Some question as to what date we 
were talking about, and I thought we were talking 
about September 5, 1954. 


By Mr. Chapman: 


Q. My question was, when you are standing, how high 
does the lower sill of that emergency window come on your 
body, sir? 


Mr. Junkerman: I object to that unless we have 
the conditions and time. Does he mean when the 
plane is on land? 

Mr. Chapman: I am just asking that—— 

Mr. Junkerman: Under normal conditions, or 
what? 

The Court: I am assuming—at least in my inno- 
cence I am assuming that what you are referring 
to is the situation as it was presented to Mr. 
Bruynesteyn on September 5, 1954 about five o’clock 
or thereabouts, when he went to the rear of this 
cabin of that plane. 

Mr. Chapman: That is right. 

The Court: That is all. 

Mr. Chapman: I am asking him this question: 
Where (784) does the lower sill of that window 
strike you when you are standing up? 

Mr. Junkerman: I object to that question, Your 
Honor. 

The Court: I sustain the objection. 

Mr. Chapman: That is an abstract question, 
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Your Honor, to lead to the question I am going 
to ask. 

The Court: That is exactly the reason why the 
objection is sustained. It has no relationship, 
except in a general way, to the circumstances with 
which we are concerned. He testified he went over 
the hole in the middle and went to the rear. 


By Mr. Chapman: 


Q. Didn’t you testify when you got back there the 
window was open? 


Mr. Junkerman: Objected to. 
The Court: He may answer. 
The Witness: I didn’t testify for that particular 


date. I did testify that the window was open after 
you have asked me on other situations. I mean, 
the whole situation. I have been in that airplane 
several times. 


By Mr. Chapman: 


Q. How many times were you in the airplane while it 
lay in the water? A. Oh, I don’t know, several times. 

Q. What day did you observe that the window was 
open? (785) A. The second day. 

Q. What time of the day? A. The aft window. The 
front windows, I already observed that on the first day. 

Q. You didn’t— A. But the aft window, I couldn’t 
observe that because it was underneath the water level. 

Q. What time was it when you went there on the second 
day? A. Oh, I don’t know exactly. We waited until the 
water was low enough when we went in there on the 
second day. 
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Q. You don’t know what time it was? A. I don’t ex- 
actly remember the time it was. 

Q. Well— A. We had been waiting there for more 
than an hour before we could get in. 

Q. But on that day, you could observe the condition 
of the window? 


Mr. Junkerman: Which day? 

Mr. Chapman: The second day. 

The Witness: The second day, I have been able 
to determine the condition of the window, yes. 


By Mr. Chapman: 


Q. In other words, the water was below the window and 
you could see it? (786) A. Partly. 

Q. I beg your pardon? A. I could see it partly. 

Q. Didn’t you say that the aft cabin hadn’t been venti- 
lated to the same extent as the front cabin because this 
window wasn’t open on both sides, only open on one side? 
A. Only open on the righthand side. 

Q. Now then, if the water had been over the window, 
it wouldn’t have made any difference whether it was 
open or closed for that purpose, would it, for ventilation 
purpose? A. Can I have this question once more, please? 

Q. I say, if water had been over the top of the window, 
it couldn’t have ventilated whether it was opened or 
closed; could it? A. I don’t understand you. I mean, 
you are thinking about ventilating from inside-out? 

Q. Any way—either outside-in or inside-out. You can’t 
ventilate— A. I was explaining to you that the fumes 
came from the outside and with an open window, then the 
fumes can go from the outside into the cabin and they 
stay there. The wind couldn’t blow through because on 
the lefthand side, the window was closed. That is all there 
is to it. As simple as all that. 
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(787) 


Q. The window was open on the righthand side. 

See if you can refresh your recollection as to the time 
of day on the second day that you went back there from 
something I am going to try to show you. That may be 
important. 


Mr. Junkerman: I object to that comment by Mr. 
Chapman. 

The Court: That will go out. 

Mr. Chapman: I withdraw it. 


By Mr. Chapman: 


Q. Do you remember testifying at the Irish inquiry in 
the latter part of 1954, regarding this accident? A. Yes. 

Q. You do? A. Yes, I do. 

Q. Do you remember testifying in response to this ques- 
tion and testifying as follows: 


The Court: May I see the question and page for 
the record? 

Mr. Junkerman: What is the page? 

Mr. Chapman: It will be Question—they go by 
questions there—5847, and following. 

Mr. Junkerman: What date? 

Mr. Chapman: It is the tenth day of hearing. 


(Whereupon, counsel approached the bench and 
the following proceedings were held:) 


Mr. Chapman: He is describing here his trip 
there (788) the first day, Your Honor; and here is 
what he says about the conditions he observed there 
(indicating). 

The Court: Well now, here. How important is 
this from the standpoint of this ease? I think that 
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what has been going on here—and I alluded to it 
just a moment ago—is something with reference to 
other cases which may be pending in New York. 
That is the reason why I stepped in in relation to 
this business with reference to the engines. 

Mr. Chapman: This is simply to show whether or 
not Oudshoorn could have gone back through and 
gotten the emergency transmitter. 

The Court: This is post mortem, so to speak, 
after Oudshoorn and after the accident. Whether 
or not this witness could go back there on September 
5 or September 6 or September 7, doesn’t prove any- 
thing with reference to Oudshoorn. 

Mr. Chapman: The plane hadn’t moved; still 
there; and the tide ebbed and flowed through it. 

The Court: We are only concerned with Oud- 
shoorn’s activities immediately or a few minutes 
after the impact. Any thing he may say is purely 
conjecture; and I will exclude it. 

(Whereupon, counsel resumed their places at the 
trial table and the following proceedings were held:) 


Mr. Chapman: That is all. 
The Court: Is that all? 
Mr. Junkerman: That is all. 


The Court: Thank you, sir. You may step down. 

(Witness excused.) 

The Court: Now, are you going to call another 
witness, Mr. Junkerman? 

We usually wait until 11:40 to take the recess 
which we would have taken if we started at ten. 
We will take it now and until 11:50. 

Again I give you the caution, now repeated, which 
you have had ever since sitting as jurors in this 
case. Please don’t talk about it with each other; 
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please don’t let anybody talk with you about it. 
If anybody should talk to you about it, see me 
immediately upon reconvention. 

We will adjourn until 11:50, ten minutes of twelve. 

(Whereupon, a short recess was taken.) 

Mr. Junkerman: Mr. Webbink. 


Whereupon, 
Evert WEBBINK 


was called as a witness by the Defendants and, having 
been first duly sworn, was examined and testified as 
follows: 


Direct examination by Mr. Junkerman: 


— 
Q. What is your full name? A. Evert Webbink, 
E-v-e-r-t W-e-b-b-i-n-k. 
Q. And where do you live? (790) A. I live in Soest, 
Eigendomweg 65, Soest, Holland. 


The Court: Let’s get this thing straight. 

You see, you have got this difficulty. Your voice 
is heavy; you have got it amplified; and you are 
too close to the amplifier. 

You sit back just a little bit. Then if we have to 
raise your voice, we can do that by this machine. 

Now, I will take it that you live in Holland. 

The Witness: Yes, sir. 

The Court: All right, put that on the record. 


By Mr. Junkerman: 


Q. Mr. Webbink, if I use any word that you don’t under- 
stand, you just tell me and I will use another word in 
place of it. 

What is your education and background? A. Concern- 
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ing airline work, I went to Government Air School in 
Holland, airline pilots training by government. After 
that, I came in KLM as a third pilot first; and at the 
moment, I am co-pilot, KLM. 

Q. Can you just raise your voice a little bit? Speak a 
little louder. 


The Court: Let’s raise it here for him. I would 
suggest you drop the microphone down a little bit 
and to the left a little bit, too. Now we will try it. 


(791) 
By Mr. Junkerman: 


Q. And when did you first go to work for KLM? A. 
That was October 1951. 

Q. And in September 1954, you were third officer, were 
you, on the plane PH-LKY? A. I was the third pilot navi- 
gator on that plane, yes, sir. 

Q. You were the third pilot and the navigator? A. Yes, 
sir. 

Q. Now, will you just tell us briefly about the take-off 
from Shannon and the different things that you observed 
up to the time the plane came down into the water? Would 
you tell us that? A. Before take-off, we checked the 
flight plan, the fuel figures, and the weather; and after 
that, the take-off was normal like, as far as I could ob- 
serve; and nothing special happened until the impact. 

Q. Well now, was the impact something that came about 
suddenly, as far as you were concerned? A. That is it. 

Q. Did you have any warning of the fact that the plane 
was coming down? A. No, I did not. 

Q. Did you think the plane was flying up to the time 
that it stopped in the water? (792) A. Correct. 

Q. After the plane hit the water, what happened to the 
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plane, that you remember? A. From recollection after- 
wards, I think it made a turn to the right. 

Q. To the right or to the left? A. I was pushed down 
to the left, so the plane—— 

Q. Swung around to the right? A. Swung around to 
the right. 

Q. I see. Well now, immediately after the plane came 
to rest, what did you do, and what did you observe? A. I 
got off my chair, and the first thing I remember is, I felt 
a flashlight pushed into my hand; and with the aid of the 
flashlight and with the aid of Mr. Tiemann, the fourth pilot 
in this plane, we opened the crew compartment door, the 
door to the navigator’s compartment. 

Q. At the time you got that door open, did you hear 
anybody out on the wing? A. That was the first thing I 
observed after I opened the door, there was a man hanging 
onto the tip, on the lefthand tip, and he was screaming for 
help. 

Q. His body was in the water; is that it? A. He was 
hanging onto the tip; his body was in the water, yes. 

Q. What did you do? (793) A. I jumped into the water 
and helped him onto the tip of the wing. 

Q. From the cockpit door, did you swim across to that 
wing? A. Yes. 

Q. You pulled him up on the wing; did you? A. Yes. 

Q. What is the next thing you did? A. I helped him 
into one of the dinghies that were already lying on top of 
the wing at that time. 

Q. Then dinghies bad already inflated on top of the 
wing; had they? A. That is it. 

Q. Were they stuck there or were they free, or what was 
the condition of the dinghies? A. One of the dinghies was 
folded double on top of the wing, and the other was lying 
quite normal, as it should be. 

Q. And what was the wing position with the water? 
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Was the water on top of the wing, up to the wing, or what 
wes the situation? A. As far as I recollect, there was 
some water on top of the wing, but you could walk on it; 
you didn’t go underneath the water when you were walking 
on top of the wing. 

Q. Were you able—either alone or with assistance (794) 
of others—to get those dinghies then over to the door? 
A. I eut the rope of one of the dinghies and brought the 
rope up to the crew compartment door, and one of the 
crew members stood and took the rope over from me. 

Q. What happened with respect to the other dinghy? 
Did you help to take— A. I unfolded it and put it in 
normal way, and brought it up to the entrance, to the emer- 
gency exit of the wing. 

Q. And after those two dinghies were there as you just 
described, did you then go into the cabin? A. No, I 
stand—I stood outside helping passengers who came out of 
the emergency exit into the dinghies. 

Q. And after that, what did you do? A. The last thing 
I did concerning the plane was following Captain Viruly 
into the cabin. 

Q. After you got all the passengers that were avaliable 
there into the dinghies, then you went back into the plane 
and into the cabin; did you? A. Yes, sir, with the captain. 

Q. When you went into the cabin with the captain what 
did you find, if anything, with respect to water, gasoline, 
or fumes, and so forth? A. A few fumes were in the 
cabin, and there was water (795) on the floor. In the 
beginning, I think it was up to the knees and becoming 
higher after. 

Q. Did you and the captain try to get some of the pas- 
sengers out of their seats? A. We only saw still sitting 
one passenger, his head above the water, and he was 
unconscious. We tried to get him out; and before we 
could get him out, Captain Viruly fainted. 
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Q. Captain Virnly fainted? A. And I had to get him to 
the emergency exit, first, to catch some breath, some fresh 
air; and after we again went up to the passenger and 
tried to get him loose, but he was stuck. His legs were 
stuck to the floor some way; we couldn’t get him loose. 

Q. How many times did you go back to the cabin? A. I 
don’t recollect it. 

Q. Well, at any rate, did there come a time when you 
got into one of the dinghies? Will you describe the time 
when you got into the dinghy and the circumstances, and 
so forth? What was the condition in the cabin? Were 
there any people in the cabin that were alive, to your 
knowledge, when you finally got into the dinghy? 


Mr. Chapman: I object. 
The Witness: I would say, no. 
Mr. Chapman: I move to strike out the answer. 


The Court: It will stand. All right. 
The Witness: When we left the airplane, as far 


as we knew—— 
The Court: You have answered the question. 


All right. 

The Witness: —there were no people. 

The Court: You have answered the question. 
There is no question pending. Do you understand? 


A. Yes, I think I understand. 


By Mr. Junkerman: 


Q. Well now, did you at some point hear someone call- 
ing from the tail position of the plane? A. Yes. That was 
when I was with Captain Viruly in the cabin. I had my 
flashlight on, and I shone with the flashlight, and the 
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outside of the cabin, and that time, heard calls on the tail 
somewhere. Definitely was not in the cabin; it was some- 
where outside. 

Q. Well now, did you thereafter get into the dinghy 
with the captain? A. Yes. 

Q. Did you have one of the paddles in the dinghy? 
A. Yes, sir. 

Q. What was the paddle like? Can you describe it? 
A. Same paddle as you use in a canoe, I would say. 

Q. You paddle it the way you paddle a canoe; is that 
right? (797) A. That is it. 

Q. Only this dinghy was a round, rubber dinghy; wasn’t 
it? A. Yes. 

Q. Did you try to paddle the plane around the wing to 
get to the tail? A. Yes, sir. 

Q. What happened? A. The dinghy just went around 
and around and drifted away from the airplane. 

Q. You weren’t able— A. You could not control it at 
all. 

Q. And you couldn’t get back there? A. Could not. 

Q. Now, after the wind or tide took the dinghy from 
the plane—— 


Mr. Chapman: I object to that question. He 
hadn’t said that the wind or tide took it away. He 
said—— 

The Court: He said the dinghy was going round 
and round; couldn’t paddle it. 


By Mr. Junkerman: 


Q. Do you recollect whether or not the condition of the 
wind and the tide at that particular time— A.I also 


472a 
Evert Webbink—for Defendants—Direct 


Q. Captain Viruly fainted? A. And I had to get him to 
the emergency exit, first, to catch some breath, some fresh 
air; and after we again went up to the passenger and 
tried to get him loose, but he was stuck. His legs were 
stuck to the floor some way; we couldn’t get him loose. 

Q. How many times did you go back to the cabin? A. I 
don’t recollect it. 

Q. Well, at any rate, did there come a time when you 
got into one of the dinghies? Will you describe the time 
when you got into the dinghy and the circumstances, and 
so forth? What was the condition in the cabin? Were 
there any people in the cabin that were alive, to your 
knowledge, when you finally got into the dinghy? 


Mr. Chapman: I object. 
The Witness: I would say, no. 
Mr. Chapman: I move to strike out the answer. 


The Court: It will stand. All right. 
The Witness: When we left the airplane, as far 


as we knew—— 

The Court: You have answered the question. 
All right. 

The Witness: —there were no people. 

The Court: You have answered the question. 
There is no question pending. Do you understand? 


A. Yes, I think I understand. 


By Mr. Junkerman: 


Q. Well now, did you at some point hear someone call- 
ing from the tail position of the plane? A. Yes. That was 
when I was with Captain Viruly in the cabin. I had my 
flashlight on, and I shone with the flashlight, and the 
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outside of the cabin, and that time, heard calls on the tail 
somewhere. Definitely was not in the cabin; it was some- 
where outside. 

Q. Well now, did you thereafter get into the dinghy 
with the captain? A. Yes. 

Q. Did you have one of the paddles in the dinghy? 
A. Yes, sir. 

Q. What was the paddle like? Can you describe it? 
A. Same paddle as you use in a canoe, I would say. 

Q. You paddle it the way you paddle a canoe; is that 
right? (797) A. That is it. 

Q. Only this dinghy was a round, rubber dinghy; wasn’t 
it? A. Yes. 

Q. Did you try to paddle the plane around the wing to 
get to the tail? A. Yes, sir. 

Q. What happened? A. The dinghy just went around 
and around and drifted away from the airplane. 

Q. You weren’t able— A. You could not control it at 
all. 

Q. And you couldn’t get back there? A. Could not. 

Q. Now, after the wind or tide took the dinghy from 
the plane—— 


Mr. Chapman: I object to that question. He 
hadn’t said that the wind or tide took it away. He 
said—— 

The Court: He said the dinghy was going round 
and round; couldn’t paddle it. 


By Mr. Junkerman: 


Q. Do you recollect whether or not the condition of the 
wind and the tide at that particular time— A. I also 
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said the dinghy drifted away from the airplane, not just 
going round and round. 


(798) 

The Court: Just a minute. The question is, do 
you recollect the condition of the wind and the 
tide at that time? 

Presumably the time he was in the dinghy? 

Mr. Junkerman: Yes. 

The Court: All right. Do you recollect it? 

The Witness: No, no. 


By Mr. Junkerman: 


Q. Did the wind or tide have anything to do with the 
direction in which your dinghy was going? 


Mr. Chapman: I object to that as leading. 

The Court: I will sustain the objection. He has 
no recollection as to the situation with reference to 
wind and tide. 


All right. 


By Mr. Junkerman: 


Q. Did the dinghy drift away from the plane? A. It 
did, yes. 


Mr. Chapman: I object to that, Your Honor, and 
move to strike out the answer. It calls for a conclu- 
sion. 

Mr. Junkerman: I am having a little language 
difficulty here, Your Honor. 

The Court: I overrule the objection. The answer 
may stand. 

All right, please. 
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By Mr. Junkerman: 


Q. In what direction did this drifting take you, as far 
as the shore was concerned? A. I can’t say as far as the 
shore was concerned. I know for sure that the dinghy 
drifted left forward from the airplane. 

Q. And did there come a time when your dinghy got 
to some mud flats? A. Yes, sir. 

Q. What did you do when you got to these mud flats? 
A. Captain Viruly ordered me to go away from the dinghy 
and try to get help from shore. 

Q. He told you to leave the dinghy and try to go across 
the mud flats to shore? A. Yes, sir. 

Q. And did you eventually get to shore? A. Yes, sir. 

Q. Were you the first one that did get to shore? A. Yes. 

Q. And you got there ahead of anybody in the first 
dinghy that had left before you; is that right? A. I passed 
the people in the first dinghy, and I discussed —— 

Q. When you were on the mud flats? A. They were on 
the mud flat. 


(800) 


Q. Yes. I show you Defendants’ Exhibit 1, for identi- 
fication, and ask you what that is? A. These are the 
instructions for passengers in case of emergencies. 

Q. Did you or did you not have those instructions 
aboard PH-LKY on the morning of September 5, 1954? 
A. We had them aboard. 

Q. And were they in each passenger’s seat? A. They 
were. 


Mr. Chapman: I object to that as leading. 
Mr. Junkerman: All right, I will withdraw it. 
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By Mr. Junkerman: 


Q. Where were they with respect to the passengers’ 
seats? A. In the back of the passengers’ seats. I can add 
to that that most of the time they are sticking out a bit 
so that you can see them quite clearly. They are not in. 

Q. The passenger sitting in the seat could see it in the 
back of the seat ahead of him; is that right? A. Yes, sir. 

Q. Is that right? A. That is right. 


Mr. Junkerman: I offer that in evidence. 
The Court: May I see it, please? 
Mr. Chapman: I object to its offer, Your Honor. 


The Court: It may go in. All right, thank you. 


(Whereupon Defendants’ Exhibit No. 1 was re- 
ceived in evidence.) 


Mr. Junkerman: If Your Honor please, I would 
like to read these to the jury now. I will just read 
the part in English. 

Each of these is written seemingly in six differ- 
ent languages. I will just read this one in English 
on this side, and the one in English on the other 
side. 

First: 


“Instructions For Passengers In Case Of An 
Emergency Landing 

“As an additional safety measure, it is only 
sensible that everyone who travels, whether by 
boat, train, or plane, should be acquainted with 
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emergency instructions. By adhering closely to 
these instructions, which are in complete agree- 
ment with the requirements of the competent 
authorities, any risk will be reduced to a minimum 
in case it should not be possible to make a normal 
landing. 

“Keep calm. The captain and the crew know 
exactly what to do in any eventuality, and they 
will issue specific instructions accordingly; no 
action should be taken on your own initiative, 
(802) unless thus directed. 

“Remember that the captain has absolute 
authority at all times and you should cooperate 
quickly and quietly to avoid confusion. 

“Loosen your collar and tie, remove spectacles 
and any sharp objects from your pockets on your 
person, but keep all your clothes on. 

“Adjust your seat to the upright position and 
fasten your safety belt until it fits firmly and 
snugly. 

“When you receive the command to be prepared 
for the landing, place your feet firmly on the floor, 
keeping your legs together. Fold your arms and 
rest them across the top of your knees. Then 
bend forward and press your forehead onto your 
arms or as near as possible. 

“As soon as the aircraft has come to rest, one 
of the plane’s officers will issue instructions for 
leaving the aircraft. 

“In addition to the normal exit, the emergency 
exits are clearly marked. In carrying out emer- 
gency procedures, it may be necessary for crew 
members to occupy the seat beside specific emer- 
gency exits.” 
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Then on the other side, under the heading of: 


(803) 

“Rubber Boats (Dinghies) 

“Available only on long range overwater 
stretches. 

“Every crew member knows how to handle the 
dinghies and their contents. 

“Boats for either 10 or 20 persons are carried 
and for all passengers and crew members there is 
a place available. 

“The construction is such that the possibility of 
capsizing is practically eliminated. 

“The dinghies are automatically inflated. 

“A tent can be erected over the boat for pro- 
tection against exposure to heat or cold and for 
collecting rainwater. 

“There are cords, handgrips and rope ladders 
to facilitate entering the dinghies. 

“A self-buoyant and water-resistant emergency 
radio-transmitter plus the necessary instructions 
for use by unskilled personnel is available. 

“Syitable signalling devices for attracting the 
attention of rescue parties are carried. 

“The following articles are carried in water- 
proof containers in each dinghy: 


“Compass 

“Sea marking powders 

“First aid kit 

“Whistle 

“Knife 

“Paddles and sea anchor 

“Concentrated food 

“Fishing outfit 

“Special sealing plugs for dinghy repairs 
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“Devices for bailing out water 
“Chemicals for turning salt water into drinking 
water ’ 
“Waterproof signalling lamp 
“Pyrotechnic signals and a signalling mirror.” 
I beg your pardon, Your Honor. I didn’t realize 
that this opened up. There is one other part that I 
wanted to read; and this still is in six different 
languages. 
On the top there are figures showing the adjust- 
ment of life vests on the individual person. 
Now I will read what is written under it. 


“Life Vests 
“Your life vest is in either of the three follow- 
ing positions: 


“In the back of the seat in front of you; 


“against the wall next to your seat; 

“in the baggage rack above your seat. 

“Life vests for children and infants are car- 
ried and will be made available by cabin per- 
sonnel. 

“The life vest (1) should be put over the 
head. (2) The straps should be passed around 
the back (3) before being tied in front.” 


Apparently, these particular numbers refer to 
each of these pictures, the steps in putting on the 
particular life vest. 

I will read that again without reading the num- 
bers, 


“The life vest should be put over head. The 
straps should be passed around the back before 
being tied in front. Any simple knot (such as 
the bow knot) will do, but it should be firmly 
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set. The straps should not be made too tight, 
otherwise the vest may be constricting when in- 
flated. The vest is inflated automatically by a 
sharp downward pull on the cord with the red 
knob hanging below the vest.” 


And then in Figure (5), they show the cord and 
they show the person in the position to pull that 
particular cord. 

Then in large caps there are the words: 


“po NOT INFLATE IN THE CABIN 
(806) 
“The vest may also be inflated by means of the 
valve to the left upon the vest.” 


And they have letters and numbers showing just 
where that is. 


“The inflation is accomplished by rotating the 
blue ring. . .” 


They indicate that by the letter “(c).” 


«“_ _ , downwards clockwise, depress the rubber 
mouth piece with the mouth and blow. After in- 
flating rotate the blue ring back to its original 
position. 

“The vest is equipped with a whistle and a 
light. The battery for this light is at the back 
of the vest and supplies current only in the water 
after a sharp downward pull on the white cord 
the yellow label hanging below the vest.” 


Then it has in parenthesis: 


“For use only in darkness.” 


Now I think I have read everything. 
Mr. Chapman: For use only in what? What was 
that last word? 
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Mr. Junkerman: I will read it over. 


“The vest is equipped with a whistle and a 
light. The battery for this light is (807) at the 
back of the vest and supplies current only in the 
water after a sharp downward pull on the white 
cord the yellow label hanging below the vest. 
(For use only in darkness.)” 


You may inquire. 

Mr. Chapman: May I see your Exhibit 2, the 
picture of this cabin? 

Mr. Junkerman: I think the Clerk has it. As 
a matter of fact, the Clerk should have this, too. 


Cross-examination by Mr. Chapman: 


Q. Will you take Exhibit 2, which is a picture of this 
cabin in which Dr. Tuller was seated, and indicate there 
to us where this placard that Mr. Junkerman has just 
read is kept? A. Over here (indicating). 


Mr. Junkerman: Do you want a red pencil? 
By Mr. Chapman: 


Q. Are you indicating a little sack which appears in the 
back of the seat in front? A. Yes, sir. 

Q. This picture doesn’t show anything sticking up there; 
does it? A. No. 

Q. In other words, the passenger on this plane would 
have (808) to fish for it? A. Oh, no. 


Mr. Junkerman: I object to that. There is not— 

The Witness: That plane is not ready to fly. 

The Court: Just a minute. 

Mr. Junkerman: I move to have Mr. Chapman’s 
remark stricken out. 

Mr. Chapman: I move the witness’ remarks be 
stricken out also. 
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set. The straps should not be made too tight, 
otherwise the vest may be constricting when in- 
flated. The vest is inflated automatically by a 
sharp downward pull on the cord with the red 
knob hanging below the vest.” 


And then in Figure (5), they show the cord and 
they show the person in the position to pull that 
particular cord. 

Then in large caps there are the words: 


“Do NOT INFLATE IN THE CABIN 
(806) 
“The vest may also be inflated by means of the 
valve to the left upon the vest.” 


And they have letters and numbers showing just 
where that is. 


“The inflation is accomplished by rotating the 
blue ring. . .” 


They indicate that by the letter “(c).” 


« _ , downwards clockwise, depress the rubber 
mouth piece with the mouth and blow. After in- 
flating rotate the blue ring back to its original 
position. 

“The vest is equipped with a whistle and a 
light. The battery for this light is at the back 
of the vest and supplies current only in the water 
after a sharp downward pull on the white cord 
the yellow label hanging below the vest.” 


Then it has in parenthesis: 


“For use only in darkness.” 


Now I think I have read everything. 
Mr. Chapman: For use only in what? What was 
that last word? 
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Mr. Junkerman: I will read it over. 


“The vest is equipped with a whistle and a 
light. The battery for this light is (807) at the 
back of the vest and supplies current only in the 
water after a sharp downward pull on the white 
cord the yellow label hanging below the vest. 
(For use only in darkness.)” 


You may inquire. 

Mr. Chapman: May I see your Exhibit 2, the 
Picture of this cabin? 

Mr. Junkerman: I think the Clerk has it. As 
a matter of fact, the Clerk should have this, too. 


Cross-examination by Mr. Chapman: 


Q. Will you take Exhibit 2, which is a picture of this 
cabin in which Dr. Tuller was seated, and indicate there 
to us where this placard that Mr. Junkerman has just 
read is kept? A. Over here (indicating). 


Mr. Junkerman: Do you want a red pencil? 
By Mr. Chapman: 
Q. Are you indicating a little sack which appears in the 
back of the seat in front? A. Yes, sir. 
Q. This picture doesn’t show anything sticking up there; 
does it? A. No. 


Q. In other words, the passenger on this plane would 
have (808) to fish for it? A. Oh, no. 


Mr. Junkerman: I object to that. There is not— 

The Witness: That plane is not ready to fly. 

The Court: Just a minute. 

Mr. Junkerman: I move to have Mr. Chapman’s 
remark stricken out. 

Mr. Chapman: I move the witness’ remarks be 
stricken out also. 
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The Court: Then that makes it simple for me. 
So done. <All right. 


By Mr. Chapman: 
Q. Will you describe how this exhibit—— 


Mr. Chapman: What is that number, Mr. Clerk? 
The Deputy Clerk: It is No. 1. The other is No. 2. 


By Mr. Chapman: 


Q. —how this exhibit is folded when it is put into that 
seat pocket? A. I don’t fold these things or put them in. 
I only see them sitting. I don’t know exactly how. All I 
know, you can see. 


The Court: Your answer to the question is, you 
don’t know how they are folded. 
The Witness: I don’t know. 


(809) 
By Mr. Chapman: 


Q. You don’t put them in yourself? A. No, I don’t. 

Q. Who puts them in? A. Ground service staff, I think, 
does it. 

Q. Now, this Exhibit 1 says that the life vests are kept 
in one of three places. Do you know which place they 
were kept on this flight? A. In the hat racks. 

Q. Up above? A. Yes, sir. 

Q. Did you have your life vest on? A. Yes. 

Q. On this occasion. With respect to the time the plane 
crashed, when did you put your life vest on? A. I know 
for sure that I had it on before I went into the water. 

Q. That is before you jumped out and swam over to 
the wing? A. Yes. 
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Q. Now, when you say that the wing was under water, 
are you talking about that portion of the wing that is 
adjacent to the fuselage or the tip of the wing? A. I don’t 
recollect that exactly, which part of the wing was under 
water. I can’t say for sure. 


(810) 


Q. You can’t say for sure? A. The only thing I know, 
the propellers I have seen sticking out of the water. That 
is one thing I know for sure. 


The Court: Are you talking about the port side 
or the starboard side? 

The Witness: That is the port side. 

The Court: The lefthand side of the plane? 

The Witness: Yes, sir. 

The Court: All right. 


By Mr. Chapman: 


Q. Now, did you, yourself, use one of these paddles in 
this dinghy? A. Yes, sir. 

Q. Who had the other paddle? A. I don’t know for 
sure. I think it was Mr. Tiemann. I am not sure. It was 
quite dark when we were out. 


Mr. Chapman: Will you produce Plaintiffs’ Ex- 
hibit 12 on discovery inspection, Mr. Webbink’s 
statement? 

Mr. Junkerman: You have a copy of it there. 

Mr. Chapman: I think I ought to use the origi- 
nal. 

Mr. Junkerman: I want to look at something. 

Mr. Chapman: You can look at mine. 

Mr. Junkerman: All right. 
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Mr. Chapman: Will you mark this Plaintiffs’ 
Exhibit (811) for identification next in order? 

The Deputy Clerk: Plaintiffs’ Exhibit 31 identi- 
fied. 


(Whereupon Statement of Mr. Webbink, dated 
September 5, 1954, was marked Plaintiffs’ Exhibit 
No. 31 for identification.) 


By Mr. Chapman: 


Q. I show you Exhibit 31 for identification, and ask 
you what that is, if you know? A. That is a statement 
of Evert Webbink, of 5th of September, 1954. 

Q. Now, will you look over that statement and tell us 
if that is a true copy of the statement you made on that 
date in Ireland? A. I have to read this. I don’t recollect 
if I said all this. 

Q. Well read it. 


The Court: How many pages is that, Mr. Chap- 
man? 

Mr. Junkerman: Four pages, Your Honor. 

The Witness: Four. 

Mr. Chapman: Four pages. 

Are you, Mr. Junkerman, to save the time of 
reading it, willing to concede this is a copy of his 
statement made in Ireland? 

Mr. Junkerman: Well, I would, but I think thus 
far it is entirely immaterial and irrelevant, Your 
Honor. Nothing inconsistent here. 

(812) 


I think Mr. Chapman should state his purpose at 
the bench before making such a statement. 

The Court: You had better come to the bench 
and advise me. 

Mr. Chapman: I will be glad to. 
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(Whereupon, counsel approached the bench and 
the following proceedings were held:) 


The Court: May I see it? 

Mr. Chapman: The witness has said he couldn’t 
use the paddles. Look what he says here. 

The Court: Top of Page 2. 

Mr. Junkerman: What is the particular part? 

Mr. Chapman: Top of page 2. And it went 
very well, he said. 

Mr. Junkerman: What do you mean, this first 
sentence? 

Mr. Chapman: Yes. 

The Court: He doesn’t say anything about it 
here. 

Mr. Chapman: “We were paddling the dinghies 
and they went very well.” 

The Court: Well—— 

Mr. Chapman: He has testified that they couldn’t 
use them at all; they went in a circle. 

Mr. Junkerman: I object. If that is the pur- 
pose, I object to it as an improper use. 

Mr. Chapman: That is the reason I am offering 
it. 

(813) 

The Court: Well now, it is not improper use, 
but it is impeachment to no purpose, because it 
doesn’t amount to anything. 

Mr. Chapman: I am not sure but what it doesn’t 
with the jury, Your Honor. I think it should with 
Your Honor. I respectfully suggest that they are 
talking about the inability to use these paddles 
and this witness says they went very well. 

The Court: Inability to use the paddles, that 
would seem to be to be evidence on your side. If 
you want to impeach him by showing the paddles 
went very well, that is fine. 
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Mr. Chapman: They could have picked up Tuller 
by using the paddles. Hither way—— 

The Court: You can’t have it both ways. The 
statement has been made previously that the 
paddles were useless, by other people. 

Mr. Chapman: That is what this witness said. 

The Court: And somebody else, too. 

Mr. Junkerman: He said for direction. 

The Court: They weren’t good for the purpose 
of bringing the dinghy into some place reasonable 
approximation of shore. If you want to leave it 
that way, that is your record up to now. If you 
want him to testify that he said something else, 
namely, the paddles were pretty good—— 

Mr. Chapman: I would like that. 

(814) 

Mr. Madden: We have the burden of willful mis- 
conduct, not just poor paddles. 

The Court: All right. 

Mr. Junkerman: Just that one part. 

The Court: Just that one part at the top. 

Mr. Chapman: Yes. 

(Whereupon, counsel resumed their places at the 
trial table and the following proceedings were 
held :) 


By Mr. Chapman: 


Q. I will call your attention to the top of page 2, the 
sentence reading there, and I will ask you if that is a 
part of the statement you made on that occasion in Ire- 
land? A. Yes, I stated that at that time. You mean 
(indicating) ? 

Q. Yes. So at that time, you thought the paddles 
worked very well; didn’t you? A. Of course. 
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Q. I beg your pardon? A. Of course. From recollect- 
ing afterwards, we were drifting by wind and by the cur- 
rent up to the shore, so I thought at that time the 
paddles—— 

Q. The paddles at that time had gotten you where you 
wanted to go? A. Ob, oh, we just drifted; at a certain 
time, we didn’t have the paddle even. 

Q. The paddles worked all right. It seemed at the 
time (815) to you they worked all right? A. It seemed 
to me. 


Mr. Junkerman: I object to Mr. Chapman’s 
characterization of the witness’ remark. I think 
he should ask this witness questions, particularly 
with the language difficulty, Your Honor. I don’t 
think Mr. Chapman should be making statements 


like that. 

The Court: Just a minute. 

You said in this statement, when the statement 
was taken, that the paddles were working very 
well. Is that a correct statement? Is that state- 
ment correct? 

The Witness: That statement is correct. 


By Mr. Chapman: 


Q. Now I ask you if at the time you didn’t think the 
paddles were getting you where you wanted to go? Isn’t 
that right? A. You say that again? 

Q. Were the paddles—by using the paddles, you got to 
the shore? A. That is correct, sir. 

Q. And they worked well for that purpose? A. That 
is correct. 

Q. All right. Now, you said Captain Viruly fainted. 
Did he pass out completely? A. No, not completely. 
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(816) 


Q. He got faint, you meant to say? A. That is Eng- 
lish again. He was dazed, I should say, perhaps. 

Q. Oh. A. Not completely out. 

Q. He didn’t faint then? A. He didn’t fell down. Could 
walk, but he just—— 

Q. Dazed? A. Couldn’t stand upright, I will say it like 
that. 

Q. When did you observe Captain Viruly in a dazed 
condition? A. When did I observe? 

Q. When, with reference to the time you were there, 
after the plane crashed, first observe Captain Viruly in 
this dazed condition? A. The only time I recollect that 
was when were busy with this one passenger sitting there, 
trying to get him loose at that time. At that time, I had 
to carry Captain Viruly to the emergency exit. 


Q. How long did he remain in that dazed condition? A. 
I don’t know. I don’t recollect that. 

Q. When you got in the dinghy, was he still dazed? A. 
I don’t know. I mean, I didn’t talk to him after that so 
much, and he was sitting on one side of the dinghy; I 
was sitting on the other side. 


(817) 


Q. Were you dazed, too? A. Must have been a little 
bit. 

Q. A little bit, but not as much as Captain Viruly seemed 
to be? A. Not seemed to be. I went through the emer- 
gency exit. I could stand it a little bit longer than he 
could. 

Q. Now, when you swam out to the wing to get this 
man, did you have any difficulty swimming? A. No, I 
did not. 

Q. You had a life vest on? A. I had. 
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Q. Now, when this dinghy was lying on the wing, could 
you take Exhibit 14 and point to the approximate loca- 
tion on that port wing—it is the port wing; isn’t it? A. 
At what time you mean? 

Q. You said you saw a dinghy lying folded on the 
wing. A. That was somewhere off here (indicating). 

Q. Indicating above the nacelle of the outboard engine? 
A. Somewhere over here (indicating). 

Q. That is, between the two engines? A. That is it. 

Q. Is that right. At about the center of the wing fore 
and aft? A. I don’t know. I don’t recollect that exactly. 

Q. Well, do you know where those dinghies are nor- 
mally (818) launched, where they strike the water when 
the rope is pulled that launches them? A. The only thing 
I know that when an airplane is sinking, the dinghies are 
going up and they are drifted above the water. I don’t 
know where they are supposed to be. I don’t know that. 

Q. The dinghies are stored near the trailing edge of 
the wing; isn’t that right? A. Yes. 

Q. So that normally when they are launched, they come 
out at the trailing edge of the wing; isn’t that right? A. 
Could be so. 

Q. Let me ask you this: Which dinghy was it that you 
got and pulled around to the front door there? A. One 
of the two. 

Q. Was that the one that you saw folded on top or was 
it the one that was already floating? A. I don’t recollect. 

Q. You got one of them? A. None of them was floating. 
They were resting on top of the wing somewhere, 

Q. And did you pull it up here to the door with that 
rope that is attached to it? A.I pulled the rope up 
to the door. 

Q. Did you swim with the rope? (819) A. I did. 

Q. In other words, you swam through the water with 
the rope fastened to you some way? A. (Witness nods 
assent.) 
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Q. And in that way managed to get the dinghy up to 
the front door of the plane? A. Yes. 

Q. Do you know who got the other dinghy up there? 
Did you get the other dinghy up to that position also? 
A. I don’t recollect. I think I was it. 

Q. There did come a time when both dinghies were 
loading from that front door; isn’t that right? A. I don’t 
recall that. I think I was—sometime I was standing up 
on the wing and helping passengers into that dinghy. 


The Court: We will suspend. It is twelve- 
thirty. 

Members of the jury, please don’t talk about the 
ease with each other or with anybody else. If any- 
body should talk with you about it, notify me imme- 
diately of that fact. 

We will reconvene at 1:45. Those in the court- 
room remain seated until the jury leaves the room. 


(Whereupon, at 12:30 o’clock p.m., the trial was 
recessed to reconvene at 1:45 o’clock p.m., of the 
same day.) 


AFTERNOON SESSION 


Thereupon, 
Everr WEsBINK 


the witness on the stand at the time of the taking of the 
luncheon recess, resumed the witness stand and testified 
further as follows: 


Cross-examination (continued) by Mr. Chapman: 
Q. Mr. Wibbink, I wonder if you would come down here 


and point on Exhibit 4 to the location of your seat as 
navigator. 


(The witness goes to the board and points.) 


That is the table marked “navigator’s seat.” Is that 
right? <A. Yes. 

Q. Now, is that in the same compartment with Mr. 
Oudshoorn and Mr. Rademaker, and Captain Viruly and 
Parfitt—— 


The Court: Now, we have a new reporter here 
who hasn’t been oriented or indoctrinated in ref- 
erence to names. Now would you spell them for 
her? 

Mr. Chapman: Captain Viruly, V-i-r-u-l-y; and 
Parfitt, P-a-r-f-i-t-t; and Rademaker, R-a-d-e- 
m-a-k-e-r. 


By Mr. Chapman: 


Q. Now were you—did you have to—would you take 
this marker—walk through that compartment in which 


492a 
Evert Webbink—for Defendants—Cross 


your table was located to get to the passenger cabin? (821) 
A. What location do you mean? 

Q. Well, from the cockpit you had to walk through that 
compartment that had your table in it to get to the cabin? 
A. Yes. 

Q. Were you—after the plane crash, were you in that 
compartment where your seat was a number of times 
passing in and out? A. At the time I went into the 
cabin 


The Court: Let me suggest that the reporter 
go down to the board also. 

The Witness: When I went into the cabin, I 
went through one of the emergency exits. 


By Mr. Chapman: 


Q. I understood you to say you were at your seat there 
when the plane crashed? <A. Correct. 

Q. Now, did you at any time observe whether or not 
any water came into that compartment or into the cock- 
pit compartment? A. I don’t think so. 

Q. You don’t think it did? A. No. 

Q. At any time that you were there? A. No, I don’t 
think so. 

Q. That’s all that I need you down there for. Thank 
you. 


(The witness resumes the stand.) 


(822 


Q. Had you ever flown with Captain Viruly before? 
A. That was the first time. 
Q. Have you ever flown with him since? 
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Mr. Junkerman: Objection, if Your Honor 
please. 

The Court: It’s immaterial. 

Mr. Chapman: Have you seen Captain Viruly— 

Mr. Junkerman: I object, if Your Honor please. 

The Court: That’s immaterial. 

Mr. Chapman: One more question. Do you know 
where Captain Viruly is? 

Mr. Junkerman: Objection, if Your Honor 
please. 

The Court: That’s immaterial. 

Mr. Chapman: That’s all. 

The Court: Next. Any redirect? 

Mr. Junkerman: Just one minute, please. That’s 
all, thank you. 

The Court: Now, this gentleman has been sworn 
so he may resume the stand. 


Thereupon, 
Epwarp R. Parrirr 


resumed the witness stand, and, having been previously 
duly sworn, was further examined and testified as fol- 
lows: 


Direct examination by Mr. Junkerman: 


Q. Captain Parfitt, I think you testified on direct when 
plaintiff put you on the stand last week, that you were 
the (823) First Officer co-pilot on the plane. A. That’s 
right. 

Q. And you did describe fully for the plaintiff’s at- 
torney all the steps that took effect as you recall them? 
A. I did. 
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Q. I am not going to go over any more of that. I just 
want to cover a few points that may not have been covered. 

With respect to the microphone that we have heard 
about, had testimony about, did the captain have a micro- 
phone? A. He did, yes. 

Q. And did you have a microphone? A. Yes, sir. 

Q. And when it was—when the plane was taking off 
and communicating with the tower, who were the ones 
that communicated with the tower? A. Myself. 

Q. It was your duty to do so, was it? A. That’s right. 

Q. Was there any duty on behalf of Oudshoorn to com- 
municate with the tower—— 


Mr. Chapman: I object. 
Mr. Junkerman: —any time during the take-off? 
Mr. Chapman: I object to that, Your Honor. 


The Court: He may answer if he knows. 
The Witness: No. 


Mr. Chapman: I move to strike the answer out. 

The Court: I said he may answer if he knows 
and he said—what did you say, “No, there was no 
duty imposed on him”? 

The Witness: I said, “No,” Your Honor. 

The Court: What’s that? 

The Witness: No. 


By Mr. Junkerman: 


Q. As a matter of fact, was there any requirement for 
Oudshoorn to be in any particular seat at the time 
PH-LKY took off from Shannon on the morning of Sep- 
tember 5, 1954? 


Mr. Chapman: I object to that. 
The Court: He may answer. 
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The Witness: So far as I know, there was not 
any—— 

Mr. Chapman: I understood Your Honor to 
sustain my objection. 

The Court: No. I said he may answer. 

Mr. Chapman: Oh, I am sorry. 

The Witness: So far as I know there was no 
requirement for him to be in his position. 


By Mr. Junkerman: 


Q. Was there any function that he had to perform in 
connection with the take-off? 


Mr. Chapman: Objection. 
The Court: As far as he knows, he may answer. 


(825) 
By Mr. Junkerman: 


Q. Was there any function that he had to perform on 
the plane at that time? A. No function that he had to 
perform. 


The Court: Now, what do you mean by func- 
tion? 

The Witness: No duty that he had to perform 
as distinct from our normal practice, let us say. 


By Mr. Junkerman: 


Q. What is “CW”? A. “CW” is an abbreviation used 
to describe the type of radio transmission and reception 
when using Morse code. 

Q. And this particular key, this particular operation 
of the Morse code on the plane was used when in over- 
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seas flights? A. At any time when voice communication 
was bad. 

Q. In other words, when neither you nor the captain 
could talk by voice, that was the time when the radio 
operator came into his function, is that right? 


The Court: He didn’t say that. 

Mr. Junkerman: I withdraw that, Your Honor. 

The Witness: That was the time that the Morse 
code came into effect. 


By Mr. Junkerman: 


Q. Well, Captain, will you kindly, without my asking 
you any leading questions, would you explain the function 
of a radio operator aboard that plane? (826) A. The 
radio operator at that time was responsible for the en- 
route communication once the aircraft had left a par- 
ticular control area such as Shannon and before reaching 
the destination control area. 

Q. Where did the control area of Shannon terminate? 
A. I don’t recall exactly where it terminates. 

Q. Well, did it terminate any place within the confines 
of Ireland or was it after it got over the water, over the 
ocean? A. Over the ocean. 

Q. That is when the radio operator started to function? 
A. That’s right. 

Q. In the meantime, while you and the captain had the 
ability to talk through your microphone to towers, etc., 
you would do it, is that right? A. That’s right. 

Q. And you would do it by voice? A. By voice. 

Q. And that was not the radio operator’s job to do it 
by voice? A. He can also do that. 

Q. But was it his function to do it when you and the 
captain were— A. Well, not when we were, no. 
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Q. Now, will you kindly describe to us as completely 
(827) as you can, just what these rubber dinghies were in 
the wing of the airplane, what they consisted of, giving 
dimensions and giving the general contour so that the 
Court and jury can understand you thoroughly? A. A 
rubber dinghy is rather like two tire inner tubes, one on 
top of the other with a sheet of plastic or rubber to form 
a floor, and that is sandwiched between these two tubes. 

The type of dinghy we had on board this particular 
flight was approximately ten feet in diameter. 

Q. Was it round or was it— A. Circular. 

Q. All right. Now, what was the main purpose of the 
dinghy? A. In the event of landing in the water to save 
life. 

Q. Was it—did it have a function, a directional func- 
tion? 


Mr. Chapman: I object to that. It’s leading, 
Your Honor. 

The Court: I think so. I will sustain the 
objection. 


By Mr. Junkerman: 


Q. Have you given us the full purpose of the dinghy? 
A. The purpose of the dinghy is a flotation device for 
the event of an inadvertent landing on the water. 

Q. That was it’s main function, a flotation device, is 
that right? 


(828) 
Mr. Chapman: I object to that, Your Honor. 
The Court: He didn’t say that. He didn’t char- 
acterize it. He said its purpose was—— 
Mr. Junkerman: Well, I know—— 
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The Court: That’s a jury matter. The jury can 
draw an inference. 

Mr. Junkerman: Well, on the other hand—I 
want to get as many facts before the jury as we can. 

The Court: I will sustain the objection to the 
question that you have just asked. 


By Mr. Junkerman: 


Q. In paddling one of the dinghies after the accident, 
explain how you did it. What did you do? A. I posi- 
tioned myself on one side of the dinghy with one paddle 
and one other crew member was positioned diametrically 
opposite and we tried to paddle in unison to control the 
direction of the dinghy and that was impossible. 

Q. And eventually what happened to the dinghy? 
Where did it— A. Well, we gave up paddling and hoisted 
a makeshift sail and the wind then blew us back toward 
the airport until we struck the mud bank and we all got 
out of the dinghy and waded through the mud pulling 
the dinghy with us. 

Q. Now, was there channels of water between the mud 
banks? A. There were, yes. 


(829) 


Q. Was it possible to navigate the dinghy through those 
channels of water with the use of paddles? A. No. 

Q. Now, in that cabin you had a purser, a steward, and 
a stewardess, is that right? A. That’s right. 

Q. And did all three of those persons die in the acci- 
dent? 


Mr. Chapman: I object to that. 
The Court: That’s out. 

The Witness: In that vicinity. 
The Court: That’s out. 
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Mr. Chapman: I move to strike out the answer. 

Mr. Junkerman: May I approach the bench, 
Your Honor? 

The Court: Now, I tell you gentlemen, I have 
studiously indicated that I want nothing with ref- 
ence to what happened to anybody else in this 
plane injected into this case, except Mr. Tuller. 
We are trying that case and that case alone, so if 
you approach the bench with reference to what 
happened to somebody else, whether they were part 
of the crew or other passengers, no. 

A witness took the stand last week and there was 
a question asked which I excluded, the purpose of 
which you all know. 

Mr. Junkerman: May I just tell Your Honor at 
the bench the purpose of it—— 


The Court: Yes, you may tell me. 


(830) 
(At the bench:) 


The Court: The question was asked about Mr. 
Ellis’ wife last week, and I excluded that, but there 
has got into this case the fact that other people were 
killed. They know that. 

Mr. Junkerman: My sole purpose, Your Honor, 
is to account for the fact that I am not able to 
produce the three cabin people to testify. 

The Court: Well 

Mr. Junkerman: Because the functions of the 
cabin personnel was to take care of the passengers 
under certain situations. They were to do certain 
things. Now they have been accused of not doing 
certain things, by plaintiffs’ counsel. 

The Court: Now wait a minute. We are talking 
about the captain. We have his deposition, I 
think. Now let me have his deposition. 
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Mr. Chapman: No, we don’t. 

The Court: What happened to the captain? He 
is not dead. 

Mr. Chapman: That’s what I have been trying 
to find out. 

The Court: He is not dead? 

Mr. Chapman: No, he isn’t dead. 

Mr. Madden: He—— 

The Court: Wait a minute. One at a time. 
One at a (831) time, please. I can’t listen— The 
captain is not dead. Where is the captain? 

Mr. Junkerman: Your Honor, he hasn’t been 
with the company for years. 

The Court: Where is he? 

Mr. Junkerman: I don’t know. We don’t know. 
We haven’t the faintest idea. 

The Court: And this gentleman, the radio oper- 
ator, Oudshoorn, he is living some place in Long 
Island. We have his deposition. He is not with 
the company, he is with the Swissair now, is he? 

Mr. Junkerman: What? 

The Court: Swissair. 

Mr. Junkerman: Yes. 

The Court: You may ask the question. 

Mr. Junkerman: You see—— 

The Court: I see. 

Mr. Chapman: May I ask where he really is 
then, to find out? 

Mr. Junkerman: I don’t think that is in the 
same category. 

Mr. Chapman: He is explaining why he—— 
-The Court: I will tell the jury he can’t be lo- 
cated, period. 

Mr. Chapman: Well, that isn’t so. I am sure 
they (832) can locate him. 
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The Court: What’s the story? 

Mr. Junkerman: We cannot locate him. 

The Court: Just a minute. Just a minute. He 
can’t be accounted for and I am asking Mr. Junker- 
man, as an officer of the Court, whether he knows 
where he is. 

Mr. Junkerman: I haven’t the faintest idea. 

The Court: All right. That’s enough. He can’t 
be located. 

(In open court:) 


Mr. Junkerman: Miss Reporter, will you read 
that question, please? 

The Court: It was in reference to the other 
personnel. 

Mr. Junkerman: Yes. I will ask it over again 
in the interest of saving time. 


By Mr. Junkerman: 


Q. With respect to the purser, with respect to the stew- 
ard and the stewardess on PH-LKY, did they die in the 
accident? A. They did. 

Q. Did you have flares in the dinghy, in your dinghy? 
A. Yes. 

Q. And did you fire those flares? A. Yes, I did. 

Q. And when and where did you do it? (833) <A. I 
think we fired one flare while it was still in the dinghy 
and floating on the water, and two or three later on when 
we were on the mud. 

Q. And did you see any flares from the other dinghy 
fired in the air? A. No. 


Mr. Junkerman: You may inquire. 


Cross examination by Mr. Chapman: 


Q. You say your dinghy had reached the mud bank 
when you fired the flare? A. I said I think we fired one 
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while still floating in the water and then after reaching 
the mud I believe we fired two more. 

Q. Now, I understood you to say that with the equip- 
ment that Mr. Oudshoorn had in front of him, he could 
have talked to the tower if he chose to? A. He could have 
done so if I was not transmitting at the time. 

Q. And with the equipment you had in front of you, 
you could have talked to the tower, couldn’t you? A. At 
what time? 

Q. At the time the plane was in flight? A. Certainly. 


(834) 


Q. At the time the plane was coming down? A. Yes. 

Q. You could have talked to the tower and the captain 
could have talked to the tower? A. He could have. 

Q. Well, you had three pieces of equipment that—any 
one of which could have been used for that purpose; is 
that right? A. Not three pieces of equipment, no; three 
microphones connected to the same piece of equipment. 

Q. And when these dinghies are floating, when they are 
launched, are they launched from the trailing edge of the 
wing or just where do they emerge from the wing? A. 
Top of the trailing edge of the wing. 

Q. And they float, do they not, behind the wing normally, 
in a normal launching? By behind the wing, I mean this— 
I have my finger at the trailing edge of that wing, is that 
right? A. I see where you have your finger, but I have 
only ditched once and I don’t know what could be consid- 
ered a normal position. 

Q. I see. Well, assuming that the dinghy is floating at 
the trailing edge of that wing, or floating on the water, 
does it overlap the main passenger door that I am pointing 
to here? A. That would depend on the angle of the plane 
in the water. I have no idea. 
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(835) 


Q. I believe you said the other day that when you tried 
to use those paddles in the dinghy you were surprised that 
you could make no progress with them, is that right? 
A. That’s right. 

Q. And had you ever—I am not sure that this question 
was asked you, but had you ever tried to use the paddles 
with those dinghies in open water before? A. Not in open 
water, no. 

Q. Had you tried in this YMCA swimming pool? A. I 
had. 

Q. To use the paddles? A. Yes. 

Q. And what did you find there with respect to your 
ability to make progress with the paddles? A. I found 
that with very great care that it was possible to maintain 
a very rough direction with a zig-zag effect, zig-zag course. 


Mr. Chapman: Could we have a few moments, 
Your Honor, to consider further lines of examina- 
tion here? 

The Court: (Nods.) 


By Mr. Chapman: 


Q. Did I understand you to say that Mr. Oudshoorn had 
no duties on take-off? A. That is right. 

Q. Were you in court the other day when his deposition 
(836) was read? 


Mr. Junkerman: If Your Honor please, I object 
to that. 

Mr. Chapman: Let me ask you this. I withdraw 
the question. Didn’t he have the job of writing 
down taxi clearance messages in the log? 
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A. I tried to explain in my earlier answer that I was dis- 
tinguishing between duties and general practice. 

Q. Oh; when did you explain that to us? A. About ten 
minutes ago. 

Q. So what was the general practice; let’s have that. 
A. It was general practice for the radio operator to write 
down messages and clearances in the radio log. 

Q. And also the general practice for him to obey com- 
mands given in the cockpit? 


Mr. Junkerman: Objected to, if Your Honor 
please. 

Mr. Chapman: Such as—— 

The Court: He may answer. 

Mr. Chapman: What’s that? Beg your pardon? 

The Court: I say, he may answer. 

The Witness: Yes, of course. 


By Mr. Chapman: 


Q. And the command to fasten seat belts is a command 
given visually, isn’t it, in the— A. —in the cabin. 


(837) 
Q. Yes. A. But not in the cockpit. 


Q. How is the command given in the cockpit? A. 
The—— 


Mr. Junkerman: I object to the form of the 
question. 
The Court: Well, let’s ask the direct question. 
What’s the obligation upon the radio operator and 
’ other people in the cockpit to fasten seat belts? 


By Mr. Chapman: 


Q. I will ask this witness if he had his seat belt fast- 
ened. Do you know? A. Yes, certainly. 
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Q. Do you know whether Captain Viruly had his fast- 
ened? <A. Yes, he did. 


Mr. Chapman: Okay. 
The Court: Any questions? 


Redirect examination by Mr. Junkerman: 


Q. In the circumstances you were faced with that night 
with the gasoline fumes in the plane, would it or would it 
not have been dangerous to shoot off a flare under those 
conditions, near the plane? 


Mr. Chapman: I object to that, Your Honor. 

The Court: He has testified that he shot off one 
flare in the dinghy and there was no question asked 
as to (838) whether or not he shot off a flare in the 
plane. I don’t think anybody would shoot off a 
flare in the plane. 

Mr. Junkerman: From the plane. 

The Court: Or from the plane, either. 


By Mr. Junkerman: 


Q. Is the radio microphone when it is used, is an elec- 
trical impulse discharged when you use that? A. Yes. 


Mr. Junkerman: That’s all. 


Recross-examination by Mr. Chapman: 


Q. What do you mean by electrical impulse, just push- 
ing that little button on the mike? A. Pushing the but- 
ton on the microphone causes an electrical circuit. 

Q. I see. Okay. 
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Mr. Chapman: That’s all. 

Mr. Junkerman: That’s all. 

The Court: Step down. 

The Witness: Thank you. 

(Whereupon, the witness left the stand.) 


__ 


Thereupon, 


Lawrence JosepH MELLING 


was called as a witness, and having been duly sworn, was 
examined and testified as follows: 


(839) 
Direct examination by Mr. Junkerman: 


Q. Where do you reside? A. In Limerick, Ireland. 
Q. And by whom are you employed? A. By KLM. 


The Court: Can we get the gentleman’s first 
name? 


By Mr. Junkerman: 


Q. Will you state your full name, sir? A. Lawrence 
Joseph Melling. 


The Court: Did you say Melling? 
The Witness: Melling, M-e-]-l-i-n-g. 
The Court: Thank you. 


By Mr. Junkerman: 


Q. Will you please state your background and experi- 
ence? A. My aviation background experience, in 1941 I 
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joined the Royal Air Force as a student pilot. I did my 
training with the American Army Air Force. I gradu- 
ated as a pilot in January of 1943. I served as a pilot 
with the Royal Air Force until 1946, and on discharge 
from the Royal Air Force I joined KLM at Prestwick 
Airport in Scotland. 


The Court: Joined KLM at Prestwick Airport 
in Scotland. 

The Witness: In the traffic department, I went 
from there to Santa Maria. 

The Court: Can we have that identified? Is that 
(840) in the Azores? 

The Witness: In the Azores. That’s right, 
Your Honor. 

The Court: Thank you. 

The Witness: I returned to Prestwick again in 
1947. 

Mr. Junkerman: Mr. Melling, please speak a 
little more slowly and more distinctly, and throw 
your voice out. 

The Witness: I returned to Prestwick in 1947 
with the position of chief dispatcher for KLM 
Prestwick, which position I held until 1952 when I 
was promoted to Assistant Station Manager at 
Prestwick and I was transferred to Shannon as 
Station Manager in April 1952. I still hold that 
position. 


By Mr. Junkerman: 


Q. And did you have—what licenses, if any, do you 
hold? A. I hold the CAA dispatcher certificate. 

Q. Is that the American Civil Aeronautics Administra- 
tion? A. The American Civil Aeronautics Administra- 
tion. I also hold the Dutch equivalent of that, the Dutch 
dispatcher’s license. 
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Q. And what is your present position? A. Station Man- 
ager for KLM at Shannon. 

Q. And for how long have you been Station Manager 
for KLM at Shannon? A. Since April ’53. 

Q. Now, will you kindly explain what the duties of the 
(841) KLM Station Manager at Shannon are, and partic- 
ularly, were in September 1954? A. At Shannon Airport 
we have Sabena who look after the operational and dis- 
patch side of the flight, and Aer Lingus, the Irish Airline, 
looks after—A-e-r L-i-n-g-u-s—looks after the actual 
physical handling of the flight, the passengers, et cetera. 
And my specific job is to supervise the handling and to 
act as liaison between those two organizations for the 
handling of the KLM flights at Shannon. 

Q. And did KLM always have some mechanics there for 
maintenance? A. We had our own KLM mechanics at 
Shannon, yes. 

Q. Now, you have told us about KLM and you have told 
us about Sabena and Aer Lingus. Will you kindly tell us 
what the air traffic control organization was at Shannon 
in September 19542 A. Well, the air traffic control serv- 
ices at Shannon are provided by the Irish Government 
for the benefit of all users of the airport at Shannon. I 
am not sure how much detail you want me to go into, 
but—— 

Q. Give us briefly— A. In broad outlines, the air traf- 
fic control services are split up into four sections. There 
is the Oceanic Control which controls the air traffic when 
over the Atlantic Ocean. 

There is the Area Control Section which looks after 
(842) the aircraft within the Shannon Flight Information 
Region. 

There is the Tower Control crew which control the air- 
craft immediately prior to landing and immediately after 
take-off and also during any movement on the ground, 
taxiing on the ground. 
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And there is also the GCA, the Ground Control Ap- 
proach operator who works the radar approach equipment. 

Those are the four main divisions of the air traffic con- 
trol organization. 

Q. Those are the present conditions? A. They are still 
the same. They were at that—— 

Q. Still the same that they were in September 1954? A. 
That’s right. 

Q. Now, will you kindly explain the Search and Rescue 
Service organization at the Shannon Airport, as it was in 
September 1954? A. The Search and Rescue facilities, 
that is, the equipment, are provided by the Irish Govern- 
ment, also for the benefit of all users of the airport and 
the officer in charge of the air traffic control watch, that 
is, the man who is in charge of the shift that is on duty, is 
in charge of alerting the Search and Rescue Organization, 
if it should be required. 

Q. Were you on duty on the night of September 4-5, 
1954? A. I was. 


(843) 


Q. And were you on duty at the Shannon Airport when 
PH-LKY landed there that night? A. I was. 

Q. Did you have anything to do with the plane before 
it departed from Shannon Airport? A. I did. I had my 
normal duties to perform with regard to liaison between 
the two organizations I mentioned for the handling of the 
flight. 

I met the crew and accompanied them to the Sabena 
office and I stood by while they discussed the flight plan 
with the Sabena dispatcher, Mr. Cousins, and after the 
captain had made his decision with regard to the amount 
of fuel that he required, I relayed that information to our 
own ground engineers for fueling for the flight. 

I also was informed by the ground engineers of the 
trouble that they had had with the radio before coming in 
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and I stood by on the aircraft while they changed the set 
and put a new set in and stood by there until the radio 
operated, tested that set, and when that was done, I 
stood by until the aircraft taxied away from the ramp, 
departed from the ramp, and I returned to the building. 

Q. Now, did you go aboard the plane in connection with 
any of these inspections, any of these duties? A. Yes. 
I was on board the aircraft twice during the time it was 
on the ground at Shannon. 


(844) 


Q. And what were the occasions that you went aboard 
the plane? A. The first occasion, I went on board to 
attend some cabin baggage belonging to some passengers. 
And on the second occasion I went on to check with the 
radio operator whether or not the new VHF set was satis- 
factory. And I had to stay on board for about five 
minutes, because they were still refueling and we couldn’t 
check the set until that had been completed. 

Q. Did you have any occasion to do any inspection in 
the cabin of the plane, with the purser? A. I did my nor- 
mal check of the cabin to insure that the cleaning had 
been done properly and the toilets were properly cleaned, 
et cetera, which I did in company with the purser. 

Q. And did you see the seats and did you see the backs 
of some of the seats? A. I did. 

Q. Could you see the compartment in the backs of these 
various seats? <A. I did, yes. 

Q. I show you Defendants’ Exhibit 1. In your inspec- 
tion in the cabin of the plane, did you know whether or 
not Exhibit 1, copies of Exhibit 1, existed in the compart- 
ment in the back of the various seats that you saw? A. I 
would have noticed if they had not been there. I couldn’t 
be definite that I had seen them on that particular (845) 
flight. But when you look through the cabin of the air- 
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craft, it is normal to see these in the backs of all the 
seats, and if they had not been there, I would have no- 
ticed that. 


Mr. Chapman: I move to strike out the witness’ 
answer. He said that he did not remember seeing 
it on this flight. 

Mr. Junkerman: The officer admitted that—— 

The Court: This is a matter of cross-examina- 
tion. I will let it stand. It’s a matter of cross- 
examination. 


By Mr. Junkerman: 


Q. Now, when the plane—did you see the plane taxi 
out? A. I saw it leave the ramp, yes. 

Q. Then where did you go? A. I went back into the 
terminal building. 

Q. You didn’t see it take off? A. No, I didn’t see it take 
off. 

Q. After you went back into the terminal building, had 
you—what was the next time that you heard anything 
about the plane? A. The next time I heard anything 
about this particular flight was at 4:40 when I was called 
by Mr. Cousins, who advised me by telephone that the 
aircraft had been out of radio communication since take- 
off. 

Q. What did you do? A. I went down to the Sabena 
dispatch office and there (846) I met Mr. Cousins and he 
again repeated what he had told me over the telephone, 
and I asked him if he had checked with the air traffic 
control regarding the institution of emergency procedures 
and he advised me that they were already in operation. 

Q. Then what did you do? <A. Well, just prior to ar- 
riving in the Sabena office, the tower operator had re- 
quested a TWA aircraft that was just taking off on the 
same runway which had been used by the LKY, to investi- 
gate a report that some lights had been seen in the river 
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off the end of the runway, so I stood by in the Sabena of- 
fice listening to the monitor radio set until I heard his 
answer. And he replied that he could see something out 
there but he couldn’t make out what it was. 

Just about that time there was a Swissair crew in the 
Sabena office and the captain of the Swissair crew left the 
office to go down to the rest room and he returned very 
quickly to say that there was a KLM crew member in the 
terminal covered in mud. 

So I went down to the main concourse in the terminal 
and I met Mr. Webbink there. 

Q. He was the one that was covered with mud? A. 
That’s right. 

Q. And then, following that, following your seeing Mr. 
Webbink, et cetera, what did you do then? (847) A. Well, 
immediately after I had seen Mr. Webbink, I went into 
what we call the log office, which is where the representa- 
tive of airport management is on duty 24 hours a day to 
check how far the Search and Rescue Organization had 
gone into action and I was informed that the weasels, that 
is these amphibious vehicles, were already on their way 
out, that the launch was already on its way from Foynes. 


The Court: F-o-y-n-e-s? 

The Witness: And that everything was going 
according to plan. So there seemed to be little I 
could do at that stage. I went back to my own of- 
fice and phoned Amsterdam to tell them what had 
happened. 


Q. Now, with respect to those weasels, are you familiar 
with what happened to them when they started their rescue 
activities? A. Well, I was informed later that they had 
got bogged down in—— 


Mr. Chapman: I object to the answer. 

The Court: He was informed later. That would 
be somebody else. I don’t think that’s important 
who got the—— 
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Q. You are familiar with the dinghies in the wing of 
aircraft, are you not? A. I am. 

Q. And you are also familiar with the dinghy that was 
(848) on the launch at Foynes, too? <A. I am. 

Q. Will you describe to the Court and jury the differ- 
ence, if any, between the dinghy on the launch at Foynes, 
and the dinghy in the wing of the Constellation airplane? 
A. Well, the dinghy on board the aircraft are circular, 
and the dinghy that was carried on board the launch is 
rectangular with a sort of boat shape. It has a pointed 
bow on it. It’s a much smaller dinghy, of course. It only 
holds five men who are on the launch, but it’s a totally dif- 
ferent shape from the one that’s on the aircraft. 

Q. And does the dinghy that’s on the launch, does that 
also have oarlocks and some regular oars? <A. Yes. 

Q. And were there any oarlocks on this circular dinghy 
in the wing of the plane? A. No; oh, no. 

Q. It’s impossible to use oars and oarlocks on that type 
of dinghy that’s in the wing of the plane? 


Mr. Chapman: I object to that, Your Honor. 
Calls for a conclusion. 

The Court: No oarlocks on there. I don’t sup- 
pose you would use oars. 

Mr. Junkerman: Now, if Your Honor please, I 
have here copies of all of the communications, the 
tower communications (849) the Overseas communi- 
cations, the other communications of various gov- 
ernment services the night of this accident. They 
were marked in the pre-trial and I offer them in 
evidence. 

Mr. Chapman: Well, we have waived the objec- 
tion on the ground of competency, Your Honor, but 
I would doubt if everything in them were relevant. 
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The Court: Let me see them. I suppose they 
are in support of the witness’ testimony on direct ; 
is that right? 

Mr. Junkerman: Pardon? 

The Court: In support of the examination on 
direct? 

(At the bench:) 


Mr. Junkerman: We had some communications 
that were received, but these indicate all of the com- 
munications that went out that night concerning 
this accident, the missing plane, et cetera. They 
were—these are the communications with the Irish 
Government Services. They have not been received 
in evidence, and they have not been offered, but the 
plaintiff did offer them partially in some of the 
communications and that’s the difference. 

Mr. McQuillan: This is the complete record of 
all of the communications—only part of them in up 
to now. 

Mr. Chapman: I offered that part that was in 
the pre-trial order. 

Mr. Junkerman: These have all been marked in 
pre-trial. 


Mr. Chapman: That’s right. But they weren’t 
facts stipulated to in the pre-trial order. That’s 
the part I read. 

Mr. Junkerman: Well—— 

Mr. Chapman: And there is a lot in here that 
deals with other planes entirely. They have noth- 
ing to do with this plane. 

Mr. Junkerman: I am not going to read those. 

The Court: The evidence that went in and we 
are concerned with in relation to this plane has 
already been testified to viva voce by this witness. 
- Now, I don’t see any purpose of putting in all of 
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the communications that were made, certainly, with 
reference to other planes. 

Mr. Junkerman: I only want to put in—read the 
ones that pertain to this particular plane and the 
search for it. 

The Court: All right. You have no serious quar- 
rel with that. 

Mr. Chapman: It has a lot of messages from the 
tower to other people. 

The Court: He is only going to put in, as I 
understand it, the messages with reference to this 
plane—— 

Mr. Junkerman: That’s right. 

The Court: —and anything that was sent in 
relation to rescue operations in relation to this 
plane. 

Mr. Junkerman: That’s right. 

(851) 
(In open court:) 


Mr. Junkerman: I also offer in evidence, Your 
Honor, Shannon Airport crash orders marked in the 
pre-trial as pre-trial Exhibit No. 8. 

Mr. Chapman: May I approach the bench on 
this, Your Honor? 

The Court: Yes. 

(At the bench:) 


Mr. Chapman: This seems to be some sort of an 
Trish regulation. Now, we have got the regulations 
in 


Mr. Junkerman: These are the specific crash 
orders the Irish Government issued. 

Mr. Chapman: It has no— 

The Court: What’s the bearing that it has? This 
is all post factum. They are relying upon willful 
misconduct with reference to the acts either of com- 
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The Court: Let me see them. I suppose they 
are in support of the witness’ testimony on direct; 
is that right? 

Mr. Junkerman: Pardon? 

The Court: In support of the examination on 
direct? 

(At the bench :) 


Mr. Junkerman: We had some communications 
that were received, but these indicate all of the com- 
munications that went out that night concerning 
this accident, the missing plane, et cetera. They 
were—these are the communications with the Irish 
Government Services. They have not been received 
in evidence, and they have not been offered, but the 
plaintiff did offer them partially in some of the 
communications and that’s the difference. 

Mr. McQuillan: This is the complete record of 
all of the communications—only part of them in up 
to now. 

Mr. Chapman: I offered that part that was in 
the pre-trial order. 

Mr. Junkerman: These have all been marked in 
pre-trial. 


Mr. Chapman: That’s right. But they weren’t 
facts stipulated to in the pre-trial order. That’s 
the part I read. 

Mr. Junkerman: Well—— 

Mr. Chapman: And there is a lot in here that 
deals with other planes entirely. They have noth- 
ing to do with this plane. 

Mr. Junkerman: I am not going to read those. 

The Court: The evidence that went in and we 
are concerned with in relation to this plane has 
already been testified to viva voce by this witness. 
- Now, I don’t see any purpose of putting in all of 
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the communications that were made, certainly, with 
reference to other planes. 

Mr. Junkerman: I only want to put in—read the 
ones that pertain to this particular plane and the 
search for it. 

The Court: All right. You have no serious quar- 
rel with that. 

Mr. Chapman: It has a lot of messages from the 
tower to other people. 

The Court: He is only going to put in, as I 
understand it, the messages with reference to this 
plane—— 

Mr. Junkerman: That’s right. 

The Court: —and anything that was sent in 
relation to rescue operations in relation to this 
plane. 

Mr. Junkerman: That’s right. 


(In open court:) 


Mr. Junkerman: I also offer in evidence, Your 
Honor, Shannon Airport crash orders marked in the 
pre-trial as pre-trial Exhibit No. 8. 

Mr. Chapman: May I approach the bench on 
this, Your Honor? 

The Court: Yes. 

(At the bench:) 


Mr. Chapman: This seems to be some sort of an 
Irish regulation. Now, we have got the regulations 
in 


Mr. Junkerman: These are the specific crash 
orders the Irish Government issued. 

Mr. Chapman: It has no—— 

The Court: What’s the bearing that it has? This 
is all post factum. They are relying upon willful 
misconduct with reference to the acts either of com- 
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mission or omission of the flight personnel in rela- 
tion to getting in contact with the authorities or 
with Sabena or with KLM on shore. 

Mr. Junkerman: They have also charged KLM 
and Sabena with failure to take the necessary steps 
after the crash and what we are trying to show just 
to confirm what this witness says is that this is all 
the Irish Government function. 

The Court: This witness has testified as to what 
he did immediately after he became aware of the 
fact that this plane couldn’t be located. Now, that’s 
the direct testimony. 

(852) 

But there is no evidence as to what the Irish 
Government did except with reference to what he 
has said with relation to the launch coming. How 
do these in any way relate to that? 

Mr. McQuillan: The communications log will tie 
in as to what the Irish Government did, Your Hon- 
or. In other words, the documents that are pres- 
ently being marked by the Clerk—— 

The Court: You have the log by the Irish Gov- 
ernment. The regulations are laid as a foundation 
to put the log in, is that right? 

Mr. Junkerman: Yes. 

Mr. Chapman: I don’t know what he means by it. 
You have got the log. You mean those communi- 
cations? 

Mr. McQuillan: One of these documents, Mr. 
Chapman, is the Search and Rescue Log. 

The Court: You mean, “Do you read, do you 
read, do you read,” repeated? 

Mr. McQuillan: Specifying the time such action 
was taken. And they supplement that with—— 

The Court: As the case stands now, in my view- 
point, certainly I am not the jury, but in my view 
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on it, it is going to turn on responsibility of Oud- 
shoorn, as anybody else that was up there with a 
microphone, anything and certainly with reference 
to what you conclude to be the dereliction of (853) 
Cousins, you see. That’s what it’s on. 

Mr. Chapman: This is going to clutter up the 
record. 

The Court: I think they have a right to put it in, 
but—— 

Mr. Junkerman: While we are here, there is 
just one other thing and this is the last. This is 
the Air Traffic Services, Shannon Airport Emer- 
gency. 

The Court: Yes, but what I am trying to say is, 
it is all post factum. 

Mr. Junkerman: Well, they have also charged 
KLM and Sabena with neglect with respect to these 
things, these very functions that are within the 
Trish Government. 

The Court: Now, the neglect with respect to 
Sabena and KLM on shore, my recollection is the 
presumed dereliction of Cousins. That’s the big 
thing. 

Mr. Chapman: That’s right. Failure to pick up 
the ball. 

Mr. McQuillan: With these we hope to indicate 
that that is a function of the Irish Government. 

The Court: Well, it wouldn’t be a function of the 
Irish Government to go out for a cup of coffee and 
come back 45 minutes later, would it? 

Mr. McQuillan: No, Your Honor. 

The Court: Well, that’s the point. 


(In open court:) 


The Deputy Clerk: We have Defendants’ Ex- 
hibits No. 4, 4-A through 4-F, identified. We have 
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Defendants’ Exhibit No. 5 identified, and Defend- 
ants’ Exhibit No. 6. 

Mr. Junkerman: They are not identified. They 
are in evidence. 

The Court: Well, the Clerk wasn’t here. 


(Shannon Aeradio Communications documents; 
Shannon Airport Crash Order, Amendment No. 1; 
and Emergency Procedures, Shannon Airport Oce- 
anic Area Control, marked respectively, Defend- 
ants’ Exhibits Nos. 4; 4-A through 4-D; No. 5; and 
No. 6, and received in evidence.) 


Mr. Junkerman: You may inquire, Mr. Chap- 
man. 


Cross-examination by Mr. Chapman: 


Q. I show you Plaintiffs’ Exhibit 12, Mr. Melling; please 
tell me if you are familiar with that, that contract? A. I 
have seen it before. 

Q. Now, calling your attention to paragraph 5, point 4, 
on page 2 of Annex 2. 


Mr. Junkerman: What? 

The Court: Calling his attention to paragraph 
5, 4— 

Mr. Chapman: On page 2 of Annex 2. 

Mr. Junkerman: Just a minute. 

Mr. Chapman: Do you see that? 

The Witness: Um, hum. 

(855) 

Mr. Chapman: Who is—— 

The Court: Just a minute. Mr. Junkerman has 
not found it. 

Mr. Chapman: Annex A-2, page 2, paragraph 
5, 4. 
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Q. You have read that, haven’t you? <A. Yes, I am 
familiar with that. 


Mr. Chapman: Have you got it, Mr. Junkerman? 
Mr. Junkerman: Yes. 


By Mr. Chapman: 


Q. Now, at Shannon Airport on October 5, 1954 —— 


The Court: September 5. 
By Mr. Chapman: 


Q. —September 5, 1954, who was the operational rep- 
resentative at Shannon referred to in that paragraph? 
A. Aer Lingus. 

Q. Aer Lingus. And that wasn’t your office at all? 
A. No. 

Q. And that was the office that Sabena was supposed 
to notify in case of any retarded progress, is that right? 


Mr. Junkerman: I object to the question, Your 
Honor. 

The Court: It’s cross-examination. 

Mr. Chapman: Yes. 

The Witness: That’s right. 3 

Mr. Chapman: Sabena was supposed to notify— 

(856) 

The Court: You have repeated the question. No 
necessity for that. He has already answered. 

Mr. Chapman: No. Okay. 
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Q. Now, I call your attention to paragraph 5.13 on page 
3 of the same Annex, and is the operational representative 
referred to there also Aer Lingus? A. That’s correct. 

Q. And that was the operational representative that 
Sabena was supposed to advise or to keep informed as to 
all movements of aircraft? A. That is correct. 

Q. Look at—on the same page, paragraph 5.15. They 
refer there to advise as soon as possible of any interrup- 
tion, advise the operational representative. That’s also 
Aer Lingus? 


Mr. Junkerman: What are you reading? 

Mr. Chapman: 5.15 reads: Assure that probable 
or no interruption to schedules for flight operation- 
al regions together with alternative suggestions are 
given as soon as possible to the operational repre- 
sentative. Now, that’s Aer Lingus, again. 

The Witness: That’s Aer Lingus again. 


By Mr. Chapman: 


Q. And that’s another duty that Sabena had, to advise 
Aer Lingus? 
(857) 
The Witness: That’s right. 


Q. Did KLM have anyone stationed at Shannon on Sep- 
tember 5, 1954, in charge of operations or relating in any 
way to operations? A. I am not sure I understand that 
correctly. I was at Shannon in September 1954. 

Q. Were you in charge of operations there? A. Over- 
all charge, yes. 
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Q. Did I understand you to say that you were first 
called by Mr. Cousins at 4:40? A. That is correct. 

Q. And that at that time you understand the rescue 
launch had already left Foynes for the plane? 


The Court: Foynes, is it not? 
Mr. Chapman: Foynes, thank you. 
The Witness: Not at that time, no. 


By Mr. Chapman: 


Q. It left some time after that? A. I don’t know ex- 
actly when it left, but I wasn’t aware at 4:40 that it had 
left. 

Q. I misunderstood you. I understood you to say that 
it had left. A. No. What I said earlier was, when I went 
into the management representative’s office after I had 


met Mr. Webbink, I was informed that it was on its way. 
(858) 


Q. When was that? A. About 5 o’clock. 

Q. About 20 minutes later? A. Yes. 

Q. Now, did you at any time communicate that night 
with this Aer Lingus? A. With Aer Lingus? 

Q. Yes, the Irish Airline? A. Well, in what connection? 
In connection with this? 

Q. With this— A. After the accident? 

Q. Yes. A. I did, insofar as the question of taking care 
of the survivors was concerned. 

Q. Well now, when did you contact Aer Lingus after 
this 4:40— A. Well, when I left my office to go down to 
the Sabena office at 4:40, I met the man in charge of the 
Aer Lingus shift who was on duty, and I told him then 
that there was some report about the aircraft being out 
of radio communication and for him to stand by. 
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Q. Had he heard about it before you told him that? A. 
I am not sure now. 

Q. Just tell us where the Aer Lingus office was. Was 
that in the terminal building? (859) A. That was in the 
terminal building also, yes. 

Q. And your office was in the terminal building? A. 
Yes. 

Q. Sabena’s office was in the terminal building? A. Yes. 

Q. The tower was in the terminal building? A. Well, 
adjacent to the building, yes. 

Q. Well, you could go to the tower without going out 
doors? A. Yes. 

Q. So you were all right there in the terminal building? 
A. That’s right. 

Q. Did you have a phone hooked up with the—with 
Aer Lingus? A. Just the normal telephone through the 
exchange. 

Q. When you say “exchange” you mean a local ex- 
change in the terminal building? A. Yes. 

Q. Well, did—before 4:40 that morning, and after this 
plane had taken off, had you had occasion to be in the 
Sabena office for any purpose at all? A. Yes. 

Q. What time was that? A. I was in the Sabena office 
very shortly after the LKY took off, and I was in the 
Sabena office again at around, (860) between ten to four 
and four o’clock. We had another flight departed about 
that time and I was in there then. 

Q. And at that time you didn’t know anything about no 
contact with PKY? A. No. 

Q. Did anyone in Sabena’s office tell you that there had 
been no contact with PKY? A. No. 

Q. Did you look in the Sabena log to see what had hap- 
pened to PKY when you went in? A. Normally I wouldn’t 
have access to the Sabena log. 

Q. Beg pardon? A. Normally, I wouldn’t have access 
to the Sabena log. 
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Q. You mean you couldn’t look in a Sabena log? A. I 
could if I requested to, but normally, I wouldn’t have any 
occasion to do so. 

Q. You had a plane in the air that had just left a few— 
half an hour before, didn’t you? A. Yes. 

Q. But you weren’t interested in looking at the log to 
see if there had been any entries about it? A. That’s no 
part of my job to do that. Sabena was supposed to do 
that. 

Q. Do you know whether the Search and Rescue equip- 
ment there at Shannon had a plane available for use in 
connection with their search? (861) <A. No. 

Q. That is, they had no plane? A. They had no plane. 

Q. They relied upon the airlines to supply them with 
planes—— 


Mr. Junkerman: I object to that, if Your Honor 
please. No testimony of-—— 


By Mr. Chapman: 


Q. Well, did they rely upon the airlines to— 


The Court: May I just intrude for a minute 
here? He said they had no plane. 

Mr. Chapman: He said they had no plane, but 
I am asking him now if they relied upon the airlines 
to supply a plane when necessary. 

The Court: When you say “they,” whom do you 
mean? 

Mr. Chapman: The Irish Search and Rescue 
authorities. 

The Court: That would be immaterial as far as 
the witness is concerned. 

We will suspend for five minutes. Please don’t 
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talk about the case with each other or with any- 
body else. We will reconvene at 3:00 o’clock. 

(Whereupon, the Court took a short recess.) 

(862) 

The Court: Had you about finished your exami- 
nation, Mr. Chapman? 

Mr. Chapman: I have one more question, Your 
Honor. 


By Mr. Chapman: 
Q. Mr. Melling, are you familiar with the rescue equip- 
ment that was available at Shannon on September 5, 


1954, and, if so, will you kindly enumerate it for us? 


Mr. Junkerman: Those are two questions. 
Mr. Chapman: Take the first one first. 


The Witness: I am familiar with it in a general 
way. 


By Mr. Chapman: 


Q. All right. Describe it, please, sir? A. Based at 
Shannon, there were two foam fire tenders. There was 
a CO-2 fire tender, a water trailer; two mobile water 
pumps; two ambulances and these two amphibious ve- 
hicles called weasels. 

Based at Foynes on the other side of the river were 
the two rescue launches. 

Q. There were two rescue launches, you say? A. Two 
rescue launches, yes. 

Q. What was the capacity of those rescue launches? 
A. I don’t know. 

Q. Could you give me some idea of the distance from 
Foynes to the wreck, not to the airport, from Foynes to 
the (863) site of the wreck of the PKY? A. To the 
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wreckage, I don’t know. In a direct line from the air- 
port, it is about ten miles. 

Q. Well, the wreck was between the airport and the 
launches at Foynes, was it not? A. No, it wasn’t. 

Q. Isn’t that right? A. No. It is a little off to the 
left of the line drawn between Shannon Airport and 
Foynes. 

Q. But it was nearer Foynes than the Airport itself, 
the wreck was? A. It probably was. I wouldn’t like to 
say for sure. 

Q. How were those rescue launches powered, if you 
know? A. I don’t know. 

Q. They weren’t sailboats, were they? A. No, they had 
engines of some description. 

Q. Have you mentioned all of the equipment that you 
can recall now? A. I can’t recall anything else. 


Mr. Chapman: That is all. 

Mr. Junkerman: That is all, Mr. Melling. 

The Court: Step down. 

(Witness was excused.) 

Mr. Junkerman: If Your Honor please, I should like 
to read from Exhibits 4, 4-A through D, 5 and 6, Those 
(864) were the various communications which Your Honor 
admitted in evidence. 

I would like to read the pertinent parts to the jury 
right now and I am going to ask that Mr. McQuillan do it 
because he is more familiar with them than I am and he 
can do it more quickly and, with Your Honor’s permission, 
I will have Mr. McQuillan read the pertinent parts. 

The Court: Do you have copies, Mr. Chapman? 

Mr. Chapman: I think I do, yes. 

Mr. McQuillan: The first exhibit, Your Honor, is Ex- 
hibit No. 4 in evidence and I will only read those portions 
relating to this particular aircraft. 

These are the communieations by the Shannon Aeradio, 
the call letters of which are EIP and this is on the 5th 
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talk about the case with each other or with any- 
body else. We will reconvene at 3:00 o’clock. 

(Whereupon, the Court took a short recess.) 

(862) 

The Court: Had you about finished your exami- 
nation, Mr. Chapman? 

Mr. Chapman: I have one more question, Your 
Honor. 


By Mr. Chapman: 
Q. Mr. Melling, are you familiar with the rescue equip- 
ment that was available at Shannon on September 5, 


1954, and, if so, will you kindly enumerate it for us? 


Mr. Junkerman: Those are two questions. 
Mr. Chapman: Take the first one first. 


The Witness: I am familiar with it in a general 
way. 


By Mr. Chapman: 


Q. All right. Describe it, please, sir? A. Based at 
Shannon, there were two foam fire tenders. There was 
a CO-2 fire tender, a water trailer; two mobile water 
pumps; two ambulances and these two amphibious ve- 
hicles called weasels. 

Based at Foynes on the other side of the river were 
the two rescue launches. 

Q. There were two rescue launches, you say? A. Two 
rescue launches, yes. 

Q. What was the capacity of those rescue launches? 
A. I don’t know. 

Q. Could you give me some idea of the distance from 
Foynes to the wreck, not to the airport, from Foynes to 
the (863) site of the wreck of the PKY? A. To the 
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wreckage, I don’t know. In a direct line from the air- 
port, it is about ten miles. 

Q. Well, the wreck was between the airport and the 
launches at Foynes, was it not? A. No, it wasn’t. 

Q. Isn’t that right? A. No. It is a little off to the 
left of the line drawn between Shannon Airport and 
Foynes. 

Q. But it was nearer Foynes than the Airport itself, 
the wreck was? A. It probably was. I wouldn’t like to 
say for sure. 

Q. How were those rescue launches powered, if you 
know? A. I don’t know. 

Q. They weren’t sailboats, were they? A. No, they had 
engines of some description. 

Q. Have you mentioned all of the equipment that you 
can recall now? A. I can’t recall anything else. 


Mr. Chapman: That is all. 

Mr. Junkerman: That is all, Mr. Melling. 

The Court: Step down. 

(Witness was excused.) 

Mr. Junkerman: If Your Honor please, I should like 
to read from Exhibits 4, 4-A through D, 5 and 6. Those 
(864) were the various communications which Your Honor 
admitted in evidence. 

I would like to read the pertinent parts to the jury 
right now and I am going to ask that Mr. McQuillan do it 
because he is more familiar with them than I am and he 
can do it more quickly and, with Your Honor’s permission, 
I will have Mr. McQuillan read the pertinent parts. 

The Court: Do you have copies, Mr. Chapman? 

Mr. Chapman: I think I do, yes. 

Mr. McQuillan: The first exhibit, Your Honor, is Ex- 
hibit No. 4 in evidence and I will only read those portions 
relating to this particular aircraft. 

These are the communications by the Shannon Aeradio, 
the call letters of which are EIP and this is on the 5th 
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of September 1954, at Zero 300. Ocean Air Control 
Shannon asked if we had any QSO on High Frequency 
with PH-LKY out of Shannon 0238 Greenwich time for 
Gander. Replied negative so far. 

Zero 305. Shannon repeats request re QSO PH-LKY. 
We again reply negative and ask if he wants us to call 
PKY. Ocean Air Control requests we call PKY on all 
frequencies. 

The Court: May I interrupt for a moment? PKY is 
the plane in question? 

Mr. McQuillan: Yes, the aircraft in question. 

The Court: And QSO is what? 


(865) 


Mr. McQuillan: QSO is contact, radio contact. 

Again at 0305, Shannon Aeradio Station, EIP called 
Station MVA on 2945 kilocycles stating QSO, contact, 
IMI, missed PKY. Answer negative. 

0306, Shannon Aeradio, EIP, call PKY on frequencies 
2868 and 5626 kilocycles. Called at intervals. 

0308, Shannon Aeradio, EIP, call 2868, 2945 and 5626 
kilocyeles. Called. No response. 

0308, Shannon Aeradio, EIP, called PKY and WTU, 
which is another station, on 2987 kilocycles. Calling. No 
response. 

0313, Shannon Aeradio, EIP, called PKY, 2945 kilo- 
cycles. Called. No response. 

0316, Shannon Aeradio called Station 4YJ on 2987 kilo- 
cycles. Called at intervals. No response. 

0318, Shannon Aeradio called PKY on 2868 and 5626 
kilocyeles. Called. No response. 

0330, Shannon Aeradio. Checked 500 kilocyeles tuning 
on Station DFG10 and direction find switched on. 

0330, Shannon Aeradio called PA062, 2945 kilocycles. 
Call PKY. 

0330. PA062 responded to Shannon Aeradio, 2945 kilo- 
cycles. Message—PKY not heard here. 
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Again at 0330, Shannon Aeradio called PA062, 2945 
kilocycles. Message: Call PKY all available frequen- 
cies; (866) departed SA 0238 to Gander climbing to 18,000 
feet, Ocean Air Control, Shannon. 

0331, Shannon Aeradio called PKY and WTU, 2987 fre- 
quency. Called. No response. 

0335, Shannon Aeradio called PYK and WTU, 5611 and 
2931 kilocycles. Called. No response. 

0342, Shannon Aeradio called Station 4YJ on 5611 kilo- 
cycles. Called. No response. 

0345, Shannon Aeradio called PKY on 5611 and 2931 
kilocyeles. Called. No response. 

0348, Shannon Aeradio called Station, 4YJ, 2987 kilo- 
cycles and the message was KLM PH-LKY off Shannon 
0238 18,000 feet Great Circle to Gander estimated 20 de- 
grees West 0442 stop. No contact since take-off. Request 
you call on all frequencies and advise. Signed Ocean Air 
Control, Shannon. 

0356, Shannon Aeradio called PKY, 2945, 5641, 8862 
and 8913 frequencies. Called. No response. 

0359. Airplane PDP called Shannon Aeradio on 2945 
frequency. Message: Tried all frequencies but no QSO 
KL/PKY stop; KL/FFA no QSO either. 

0407, Shannon Aeradio called PKY on 2931 and 5611 
kilocyeles. Message was: Called. No response. 

0411, Shannon Aeradio called PKY on 2945, 5641, 8913 
and 8862 kilocycles. Called. No response. 

0412, Shannon Aeradio called PKY on 2868 kilocyeles. 
(867) Called. No response. 

0413, Shannon Aeradio called PKY on 5626 kilocycles. 
Called. No response. 

0418. PDP, which is another aircraft, called PKY on 
2945 kilocyeles. The message was: If you read, call 
me on 121.5. There was no response. 

0415. MVA, another station, called Shannon Aeradio 
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on 2868 kilocycles. The message was: Have you any- 
thing on PKY. The answer was negative. 

Again at 0415, Shannon Aeradio got transmitter ready 
on 500 kilocycles. 

0420, Shannon Aeradio called PFA on 2931 kilocycles 
and the message was: Try QSO PKY NO QSO since de- 
parted Shannon 0238. Response was Roger. 

0421. PFA called Shannon Aeradio at 2931 kilocycles. 
The message was: Unable to contact PKY. Shannon 
Aeradio. Replied Roger. 

Again at 0421. Shannon Aeradio called PKY on 5641, 
5626 and 8862 kilocycles. Called at intervals. No re- 
sponse. 

0423, Shannon Aeradio called CSY on 5611 kilocycles. 
Message: Any QSO. IMI—meaning I have missed it— 
on PKY and the answer was Nil. ; 


0423, Shannon Aeradio called TFW on 2945 kilocycles. 
Have you heard PKY any frequency? 
TFW replied to Shannon Aeradio, reply unreadable. 


(869) 


0425, Shannon Aeradio called 4YJ on 2987 kilocycles. 
The message was QRU IMI—I have missed—and the an- 
swer was Nil. 

0432. Station WAW called Shannon Aeradio on 2987 
kilocycles. The message was: At 0349, Greenwich time, 
heard PFA QSO PKY on 121.5 megacyeles but could not 
hear PKY. Shannon Aeradio replied Roger and asks 
PFA if contact for Qth information on PKY. The re- 
sponse was: Will try. 

0433, Shannon called Station WAX on 2931 kilocycles. 
The message was: Try to contact PKY. No contact here 
since departure Shannon 0238 and the answer was Will 
do. 

0434. WHLAX called Shannon Aeradio on 2931 kilo- 
cycles. The message was Nil. QSO PKY here. No con- 
tact here. 
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0437, Shannon Aeradio called PKY on 2945 and 5641 
kilocycles. They called. No response. 

0440. Station WAW called on 2987 kilocycles. The 
message was No contact PFA now. Shannon Aeradio. 
Roger. 

0444. PFA called Shannon Aeradio on 2931 kilocycles 
and the message was: No QSO here with PKY. Shan- 
non Aeradio replied: And did you hear aircraft at all? 

PFA called back to Shannon and said: Called him all 
frequencies but no answer. 

0445, Shannon Aeradio called PKY on 2931 kilocycles. 
Called. No response. 


(870) 


0450, Shannon Aeradio and MYB Station called PKY 
on 2931 kilocycles. No response. 


0451, Shannon Aeradio, MYB and PFA called PKY on 
2931 kilocycles. Called. No response. 

Again at 0451, Shannon Aeradio and PFA called PFA 
and Shannon Aeradio on 2931 kilocycles. The message 
was: Try VHF 121.5 megacycles. Have tried all frequen- 
cies but no reply. 

0453, Shannon Aeradio and CSY called CSY on 2495 
and 2945 kilocycles and the message was: Have you 
heard PKY any frequency? CSY called back Negative. 

0456, Shannon Aeradio called PKY on 2987 kilocycles, 
calling at intervals. No response. 

0500, Shannon Aeradio called CQ on 2931 kilocycles. 
The message was: Please QAP for PKY. No contact 
since departing Shannon 0238 and that message was sent 
twice. 

Again at 0500, Ocean Air Control Shannon requests open 
500 kilocycles watch be done. 

0501. 4YJ called Shannon on 2987 kilocycles and the 
message was: No, QSO PH-LKY Clipper 063 and 
PHLDP on VHF 118.1 between 0425 and 0440 called PKY 
at our request but no QSO. Shannon. Roger. 
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0508, Shannon Aeradio called PKY on 5611 kilocycles. 
The message was no response. 

0509, Shannon Aeradio called PKY on 2945 kilocycles. 
(871) Calling. No response. 

0514. PKS called Shannon Aeradio on 5611 kilocycles 
and the message was: Do you already have contact with 
PKY and Shannon Aeradio answered, No. Advise if you 
hear him. 

Again at 0514, Ocean Air Control of Shannon says: 
Stop calling PKY. Aircraft down in the river. 

0520. 4YC called 4YD—that does not pertain to this 
plane. 

0554. Ocean Air Control Shannon enquire if we still 
covering 500 kilocycles. The answer was affirmative and 
Ocean Air Control says: Continue until advised. 

0604. PDP called Shannon Aeradio on 5626 kilocycles 
and the message was: Any information PKY have you 
had contact, IMI—I missed. The answer was: Shannon 
Aeradio, Roger, stand by. 

0648. Station 4YJ called Shannon Aeradio on 2987 
kilocycles and the message was: Is alert on PH-LKY still 
on IMI—EIP. The response from Shannon Aeradio was 
Roger. 

0707, Shannon called MYB and the message was: For 
4YJ Negative. 

0802, Shannon Aeradio called MYB with the instruc- 
tions that 500 kilocycles watch closed down on Ocean Air 
Control Instructions. 

The next exhibit, Your Honor, is Exhibit 4-A in evidence 
and this is entitled, “Air Traffic Services—Shannon (872) 
Airport” and the initial statement is: 


“To the best of our knowledge and ability, the 
following is a certified transcript of the Aerodrome/ 
Approach Control R/T—Radio telephone opera- 
tions as recorded on the Aerodrome/Approach 
Dictaphone Recorder—5th September, 1954.” 
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At the end, this is signed F. H. van Weydom Claterbos, 
Inspecteur Ryksluchtvaartdienst; Lorecan A. Sinnott, Of- 
ficer-in-Charge, Air Traffic Services, Shannon Airport. 

There is one message on the first page that I think ap- 
plies to this flight. 

Approximately at 0210 PKY called the tower, the mes- 
sage reading: How do you read, over. The tower called 
back to PKY 5 by 5 but there was no reply. 

Skipping one message there the tower again called 
PKY stating 5 by 5, over. PKY called back to the tower: 
Thank you, ground check out. 

Mr. Junkerman: May we have 5 by 5 explained? 

Mr. McQuillan: Do you agree that means readability, 
the readability is 5 and the signal strength is 5. The 
radio message is the optimum performance. 

Mr. Chapman: Yes. 

Mr. McQuillan: That is the ground check of new radio 
equipment. 

At 2:30 a.m., on page 3, Mr. Chapman, from the (873) 
tower to PKY, the message was: Cleared to taxi. Right 
turn perimeter taxiway—Runway 14. Surface wind is 
150 degrees at 14 knots QNH 1009.6 milibars. 

The Court: What does that mean, QNH? 

Mr. McQuillan: That is the altimeter setting and the 
altimeter setting was 1009.6 milibars. In this country, we 
usually use inches of mercury but over there they use 
milibars of mercury. 

The next message, tower to PKY: Air Traffic Control 
approves your flight plan and clears you to climb to and 
maintain 18,000 on Great Circle Shannon to Gander after 
take-off you are to climb out well to the north side of 
the West leg. 

PKY called to the tower and repeated the clearance as 
follows: PKY cleared Shannon to Gander 18,000 Great 
Circle after take-off to climb well on the north side of the 
West Leg of the Range. 
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Tower to PKY: Roger KY. 

The next message is at 0237 when the tower called PKY 
and the message was as fololws: Cleared to take-off right 
turn out climb on the north side of the Leg. 

PKY called back to the tower and the message was: 
Roger, King Yoke. 

At 0239, the tower called PKY and the message was: 
You're off at 38 check abeam Kilkee. 

The next message: KLM King Yoke do you read? 


(874) 


The next message: KLM King Yoke do you read? 
The next message: KLM King Yoke do you read? 
The next message: KLM King Yoke do you read? 
The next message: KLM King Yoke do you read? 
The next message: KLM King Yoke do you read? 


Mr. Chapman: Will you indicate that the messages 
appear to have gone out between 0239 and 0256—they 
changed the time. They put in a new time, is that right? 

Mr. McQuillan: I believe that is correct. 

On the next page, Mr. Chapman, is the next message, 
the second transmission. 

The tower called PKY and the message was: KLM 
Peter King Yoke, do you read? 

The next message, tower to PKY: KLM Peter King 
Yoke, KLM Peter King Yoke, KLM Peter King Yoke, 
this is Shannon Tower broadcasting on Shannon Range 
frequency. KLM Peter King Yoke, nothing heard from 
you since take-off. If you hear us now call on 118.7, 
120.9 or EIP frequencies. 

KLM Peter King Yoke, KLM Peter King Yoke (repeat 
of the above). And the message was repeated. 

The next message relating to this aircraft, Mr. Chap- 
man, is on page 6 about the middle of the page. 

The next message, the tower called aircraft T 915 and 
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the message was: KLM PKY took off Shannon at 0238. 
We have nothing from him since take-off. No one had 
any contact (875) with him. But now we see red flares in 
the river. I wonder if when you take off you could make 
a circuit over the river if it’s not too difficult with your 
load and see if you can see any sign of distress there. 

T915 called back to the tower and said: Roger. 

The tower said to T915: Would that be possible? And 
the answer was affirmative. 

The tower called T915 and the message was Roger. 
Would you take off now and maintain Victor Fox over the 
river, which means visual flight over the river. 

The tower called the T915 and said, Roger, at 0438. 
The tower called T915 aircraft and the message was: 
Roger. Take off now and maintain VFR, which means 
visual flight rules. The distress flare was seen just 
straight ahead of the runway there 2 or 3 miles up the 
river. 

Then at 0440, at the top of page 7, Mr. Chapman, the 
tower called aircraft OTL and the message was: Traffic 
is a TWA Connie taking off; he is going to make a VFR 
circuit over the river. There’s signs of some distress 
flares down the river. 

OTL asked of the tower: Say the last part of your 
message. 

The tower called and said to OTL: The TWA 915 is 
just airborne and he is going to make a VFR circuit over 
the river to the southeast of the field. We’ve seen some 
red(876) flares down there. 

OTL said to the tower: Roger, OTL. 

The tower called T915 and said: Do you see the red 
flares now 915? 

The message from 915 was: Roger. Have them in 
sight. 

The tower called T915 and said: Can you make any- 
thing out of it? 
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1915 replied to the tower: Not just yet. 

OTL to the tower: Is what you’re looking for in the 
river? 

The tower replied to OTL: That’s Roger. 

T915 replied to the tower: Are we cleared right across 
the end of the runway? 

The tower replied to T915: You are cleared VFR, 
visual flight rules, in the circuit. 

915 called back to the tower the message which was: 
There is something out here. We are unable to identify 
it. There are about 6 lights right off the end of the run- 
way. 

The tower called back to Flight 915: Roger six lights 
off the end of the runway. 

Flight 915 called the tower and said: We saw a red 
flare just as we passed by on take-off. 

The tower replied to 915: Roger. O. K., 915. 

915 called back to the tower and said: We will make 
(877) another turn around. 

The tower spoke to 915 and said: Roger, thank you. 

At 0445, T915 called the tower. The message was: 
There looks to be about 8 people out here on an island 
waving lights. 

The tower called 915 and said: Roger, 8 people on an 
island waving lights. O. K., we will send a weasel. Would 
you make climb to the north side of the West Leg main- 
taining VFR until you are clear of the West Leg. The 
traffic is the OTL holding 2500. 

915 said: Roger. 

Then at 0447, the tower called T915 and said: ATC 
clears you Shannon/Gander and the second message on 
that page, the tower called OTL and the message was: 
He took off just over two hours ago. 

OTL called back to the tower and said: You've got 
some equipment rushing out, I hope. 

The tower called OTL and said: Yes, we sent weasels 
from the field. 


535a 
Excerpts from Defendants’ Exhibit 4-4 Read Into Record 


Skipping to transmissions, the tower called Flight 962. 
The Court: Mr. McQuillan, we will suspend at this 

point. There are three or four pages, are there not? 
Mr. McQuillan: Yes. 


(879) 


December 1, 1959 
(880) 

Mr. McQuillan: If Your Honor please, I was reading 
from Exhibit 4-A yesterday afternoon. 

This is on page 8, Mr. Chapman, and the time at the 
top of the page is 0447. It is the sixth transmission on 
the page. 

Aircraft T962 called the tower and the message was: 
5500 going down to 4500. Control had something to say 
about some people being stranded on an island. 

Tower called back to aircraft T962 and the message 
was: That’s Roger. We’ve sent some weasels out to 
investigate. The 915 said he saw some people waving. 
You are cleared to hold 4500 feet across the West Leg. 
OTL just crossed the coast. OTL inbound from the West. 
T915 is westbound from Shannon. 

OTL called the tower and the message was: We are 
now about 5 miles from the field. Can we help. The rest 
of the message was unreadable. 

Tower called OTL and the message was: There are 
some signs of distress off the end of Runway 14. If you 
would make a low flight over that part of the river with 
(881) your headlights on to see if you can see any signs 
of distress, please. 

OTL called back and replied, Roger. 

Skipping the next transmission, OTL called the tower 
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and the message was: Is it the south side of runway 14 
or the north side? 

Tower responded: The south side—the 32 end on the 
river. 

OTL again called the tower and the message was: Is 
it in line with the axis of Runway 14? 

The tower called back and the message was: More or 
less. 

The next page, the middle of the page, Mr. Chapman, 
the tower called OTL and the message was: We have 
you in sight west of the field. OTL is coming up west of 
the field. 

The tower again called OTL and the message: We have 
you in sight west of the field. OTL is coming up west of 
the field. 

The tower again called OTL and the message: We 
have you in sight now. You are cleared for a low run 
over the river off the end of Runway 32. 

Aircraft T962 called the tower and the message was: 
Would like to go down a little lower. 

The tower responded: Is cleared down to 3500. 

Skipping the next transmission, Aircraft T962 again 
called the tower and the message: Would like to cancel 
IFR—IFR is instrument flight rules—I don’t see the 
Sabena ship yet. 


(882) 


The tower called aircraft T962 saying: He’s over the 
runway turning downwind. 

Aircraft T962 called the tower and the message was: 
I see him now. I’ve just spotted him. What about those 
people you were talking about? 

The tower answered aircraft T962: T915 when he took 
off a few minutes ago said he saw them on an island in 
line with the runway a mile or so in the river. 
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Aircraft T962 called back to the tower and the message 
was: O. K. We see some lights down below there on an 
island. Roger. 

Aircraft OTL called the tower and the message was: 
Have you got some flashing buoys off the axis of 14? 

The tower called back: Roger. There are some flash- 
ing buoys off the southeast end of that runway marking 
the channel to Limerick. 

OTL called the tower again and the message was: All 
we see are two flashing buoys. We'll make another cir- 
cuit. 

The tower responded: Roger. 

Aircraft T962 called the tower and the message: That’s 
all we see on TWA 962. I see two flashing buoys. One is 
more to the south and one is on the southwest point, of 
an island. 

The tower answered: That’s Roger. 1915 said he 
(883) saw some people on one of the islands in the river. 

Skipping the next few transmissions. 

T962 called the tower again and the message was: Do 
you want us to land or do you want us to take a good 
look at this thing out here? 

The tower answered T962: I think one ship would be 
sufficient. You would only be conflicting with each other. 

7T962 called the tower: O. K. We will come on in and 
land and get out of the other man’s way. 

The tower called T962: We have sent out search ves- 
sels to see if anything is out there. 

Skipping the next transmission. 

Aircraft 062 called the tower: We’ll be leaving in about 
two or three minutes and we'll take a look out there too. 

Skipping the next two transmissions, and this is at 
0459. : 

The tower called OTL and the message was: We heard 
nothing from KLM since take-off. We saw the red flares 
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in the river. We wonder if something might have hap- 
pened to him at take-off. 

OTL called back: We only saw a couple of marine 
flashing buoys, and the remaining part of the message was 
garbled. 


(884) 


The tower called OTL: Roger. We have sent out 
marine craft to investigate. 

Skipping to the third from the last message on page 11 
and this is at 0519. 

The tower called Shanair 4, which is Launch 4 and the 
message transcribed here is: Repeated calls to Shanair 
4. Recording unreadable. 

The tower again called Shanair 4 and the message: 
Hello, Coxswain, is there any possibility of getting a sec- 
ond rescue launch from Foynes, a second control launch? 

Shanair 4 answered: No, there is no second launch. 

The tower called Shanair 4: Understand there is no 
second launch. 

The tower again called Shanair 4 and the message was: 
Is there any other motor boat down there that might co- 
operate and come up and search the banks of the river 
south of Shannon? 

Shanair 4 called the tower and the message: Finv- 
cane’s, the pilot, also Walshe’s boat. They are slow but 
will get there some time. 

The tower called Shanair 4: I will ring Johnny Walshe. 

Shanair 4 called the tower and the message: It’s Finu- 
cane the pilot you want. Ring the Harbor Master. 


(885) 
The tower answered Shanair 4: O. K. Will do. 


The tower called T966 and the message as transcribed 
reads: The extended center line of runway 14 in mid- 
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river. It is just submerged now. The tail fins are still 
visible and there is a rescue launch standing by. 

T966 answered: Whose aircraft is it? 

The tower answered: KLM. 

Skipping the next transmission. 

The tower again called T966 and the message was: We 
would like you to have a look at those small islands as 
there may be some survivors there yet. 

T966 answered: Roger. We'll give it a good going 
over. 

Skipping the next five transmissions. 

The tower again called T966 and the message: Would 
you have a go along the south bank of the river. There 
is a possibility survivors might have been swept to that 
side. Roger. South bank, 966. 

Then Aircraft PFA called Aircraft T966 and the mes- 


sage was: Wind has been from the south for the past 
four or five hours. 

T966 answered PFA: Roger, 966. 

At 0717, the tower called T966 and the message was: 
Look at south shore as well. 

Aircraft T966 answered: Roger. South shore, 966. 


(886) 


Skipping the next two transmissions. 

Aircraft PFA called the tower and the message: What 
runway was he using last night? Was it 18, this one? 

The tower answered PFA: Negative. 14 when they 
took off. 

Aircraft PFA answered the tower: 14 he used. 

The Tower answered: Roger. 

Aircraft T966 called the tower and the message was: 
People on south bank here appear to be searching. 

The tower responded: Roger. 

The tower called the same aircraft, T966 and the mes- 
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sage: Would you have a look over those islands to the 
north of the southeast end of runway 14? 

T966 answered the tower: Roger. We will have an- 
other go at it. 

PFA called the tower and the message: We are ready 
to take off now on our little survey. Could you get that 
Connie out of the way, please. 

T966 called the tower: How many people are missing? 

The tower responded: There were 56 on board the 
aircraft. We are not sure of the number of survivors but 
there are certainly some missing. 

PFA called T966 and the message was: We are off on 
survey and photography effort here. It’s very kind of 
(887) you but could you give up and let us go? 

T966 answered: Roger. 

PFA called T966: Thanks a lot. We are taking off 
when you cross the end of the runway. 

PFA called the tower: Can we go? 

The tower responded: Clear to take off. 

T966 called the tower: We have looked over both is- 
lands and the south shore and don’t see anybody. 

Skipping the next four messages at 0720. 

The tower called Station FT3 and the message was: 
Are there any more survivors there? 

The tower again called Station FT3: There are no 
more survivors here. 

Skipping down seven transmissions. 

Aircraft PFA called the tower and the message was: 
Motor boat has left the aircraft. There is nobody on it 
and the motor boat is heading back towards Limerick. 

The tower called PFA: That is our search and rescue 
ship. He has been instructed to search along the river on 
those islands to see if anyone has been swept ashore there. 

PFA called the tower: We will search downwind from 
the wreck. 

The next page, page 15. 
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PFA called the tower: The motor boat has (888) def- 
initely left the scene of the ditching and the aircraft is 
submerging a little lower than it was before. There is 
just two tail fins sticking out and the right wing tip. The 
motor boat seems to be going back to Limerick. 

The tower called PFA: The motor boat is our own 
rescue craft. He was instructed to put a buoy on the air- 
craft because it will be covered by about 20 feet of water 
when the tide is full and the boat is now proceeding to 
look at those islands to see if there is any chance of sur- 
vivors there. 

PFA called the tower: O. K. We are having a look 
at the coastline downwind from the wreck and the islands. 
We don’t see anything yet. Does he have a radio fre- 
quency on that boat? We could talk to him maybe. 

The tower responded: We are working him now on 
3023.5. 

PFA answered the tower: O. K. I'll be able to work 
both of you 3023.5. 

Skipping the next two messages. 

At 0729 the tower called Shanair 4, the launch: Air- 
craft searching the river may communicate with you. His 
call sign is PFA. 

That is all I am reading from this exhibit. 

The next exhibit, 4-B is entitled: “Air Traffic Services. 
Shannon Airport.” The legend on it reads: 


(889) 

“To the best of our knowledge and ability the 
following is a certified transcript of the operations 
recorded on the Area-Aerodrome/Approach-Radar 
Intercommunications Dictaphone Recorder—5th 
September, 1954.” 


This, also, is signed by Mr. Claterbos and Mr. Sinnott, 
Officer-in-Charge, Air Traffic Services, Shannon Airport. 
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The first message I am going to read here is on page 2, 
Mr. Chapman, the sixth message. 

Tower called Area and the message was—— 

Mr. Chapman: What is the time? 

Mr. McQuillan: The time is not indicated. 

The message was from the tower to Area: KLM King 
Yoke? 

Area responded to the tower: King Yoke eighteen, 
Great Circle Gander. 

The tower called back: O. K. 

Skipping down six transmissions. 

The tower again called Area Control and the message 
was: King Yoke was off at 38 climbing on the north side 
of the leg. 

Area Control replied: O. K. 

Skipping three transmissions. 

The tower called Area Control: That KLM King Yoke 
has not come up here since take-off. Will you see if you 
ean (890) work him or if Ballygirreen are working him. 

The answer was: O. K. 

Then Area Control called the tower again and said: 
Ballygirreen say they aren’t. 

The answer: Roger. 

The tower called Area: I told him to climb out north of 
the west leg. 

‘Area called the tower and the message was: O. K. 
Did GCA—which is ground control approach— Did GCA 
see him at ali? 

GCA called in to Area and the message from GCA was: 
Twenty-three and one-half west now. 

Area called GCA and the message was: Outbound. 

GCA answered: Right. 

Area said: Good. 

The next page at the top. 

Area called the tower and the message was: Got the 
King Yoke since? 
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The tower said: No. 

‘Area then called GCA again, which is ground control 
approach and the message: Hello, Dick, was this fellow, 
the Peter King Yoke, was he north of the leg when you 
saw him? 

GCA answered: He looked about on the leg. 

Area called GCA: O. K., at 22 West, right? 

GCA said: Yes, at that time. 


(891) 


Area called GCA: Are you scanning? 

GCA said: Sure am. 

Area then said to GCA: O. K. Keep your eye out for 
this King Yoke. I don’t know what’s happened to him but 
he could QRF—which means return to land. 

Is that correct? 

Mr. Wolcott: That is correct. 

Mr. McQuillan: GCA answered: O. K. 

Area then called the tower and the message: You had 
better leave the lights on for some while. 

The tower said: Did you say he was QRFing—which 
means return to land. No, I say he could do or something 
may have gone amiss with him since we have no contact 
so you had better leave the lights on until we get him 
sorted out. 

The tower answered: O. K. I have just given a broad- 
cast on the Range to give us a call if he heard me. 

Area said to the tower: Good for you. Did you have 
contact with him since he was airborne? Did he get his 
off time or anything? 

The tower said: No. I just gave him his off time and 
I got no acknowiedgement. I continued calling him and 
then I advised you. 

Area said to the tower: I see, so you never had any 
actual contact with him at all after he was airborne. 
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The first message I am going to read here is on page 2, 
Mr. Chapman, the sixth message. 

Tower called Area and the message was—— 

Mr. Chapman: What is the time? 

Mr. McQuillan: The time is not indicated. 

The message was from the tower to Area: KLM King 
Yoke? 

Area responded to the tower: King Yoke eighteen, 
Great Circle Gander. 

The tower called back: O. K. 

Skipping down six transmissions. 

The tower again called Area Control and the message 
was: King Yoke was off at 38 climbing on the north side 
of the leg. 

Area Control replied: O. K. 

Skipping three transmissions. 

The tower called Area Control: That KLM King Yoke 
has not come up here since take-off. Will you see if you 
ean (890) work him or if Ballygirreen are working him. 

The answer was: O. K. 

Then Area Control called the tower again and said: 
Ballygirreen say they aren’t. 

The answer: Roger. 

The tower called Area: I told him to climb out north of 
the west leg. 

Area called the tower and the message was: O. K. 
Did GCA—which is ground control approach— Did GCA 
see him at all? 

GCA called in to Area and the message from GCA was: 
Twenty-three and one-half west now. 

Area called GCA and the message was: Outbound. 

GCA answered: Right. 

Area said: Good. 

The next page at the top. 

‘Area called the tower and the message was: Got the 
King Yoke since? 
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The tower said: No. 

Area then called GCA again, which is ground control 
approach and the message: Hello, Dick, was this fellow, 
the Peter King Yoke, was he north of the leg when you 
saw him? 

GCA answered: He looked about on the leg. 

Area called GCA: O. K., at 22 West, right? 

QCA said: Yes, at that time. 


(891) 


Area called GCA: Are you scanning? 

GCA said: Sure am. 

Area then said to GCA: O. K. Keep your eye out for 
this King Yoke. I don’t know what’s happened to him but 
he could QRF—which means return to land. 

Is that correct? 

Mr. Wolcott: That is correct. 

Mr. McQuillan: GCA answered: O. K. 

Area then called the tower and the message: You had 
better leave the lights on for some while. 

The tower said: Did you say he was QRFing—which 
means return to land. No, I say he could do or something 
may have gone amiss with him since we have no contact 
so you had better leave the lights on until we get him 
sorted out. 

The tower answered: O. K. I have just given a broad- 
cast on the Range to give us a call if he heard me. 

Area said to the tower: Good for you. Did you have 
contact with him since he was airborne? Did he get his 
off time or anything? 

The tower said: No. I just gave him his off time and 
I got no acknowledgement. I continued calling him and 
then I advised you. 

Area said to the tower: I see, so you never had any 
actual contact with him at all after he was airborne. 
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The first message I am going to read here is on page 2, 
Mr. Chapman, the sixth message. 

Tower called Area and the message was—— 

Mr. Chapman: What is the time? 

Mr. McQuillan: The time is not indicated. 

The message was from the tower to Area: KLM King 
Yoke? 

Area responded to the tower: King Yoke eighteen, 
Great Circle Gander. 

The tower called back: O. K. 

Skipping down six transmissions. 

The tower again called Area Control and the message 
was: King Yoke was off at 38 climbing on the north side 
of the leg. 

Area Control replied: O. K. 

Skipping three transmissions. 

The tower called Area Control: That KLM King Yoke 
has not come up here since take-off. Will you see if you 
can (890) work him or if Ballygirreen are working him. 

The answer was: O. K. 

Then Area Control called the tower again and said: 
Ballygirreen say they aren’t. 

The answer: Roger. 

The tower called Area: I told him to climb out north of 
the west leg. 

Area called the tower and the message was: O. K. 
Did @CA—which is ground control approach— Did GCA 
see him at all? 

GCA called in to Area and the message from GCA was: 
Twenty-three and one-half west now. 

Area called GCA and the message was: Outbound. 

GCA answered: Right. 

Area said: Good. 

The next page at the top. 

Area called the tower and the message was: Got the 
King Yoke since? 
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The tower said: No. 

Area then called GCA again, which is ground control 
approach and the message: Hello, Dick, was this fellow, 
the Peter King Yoke, was he north of the leg when you 
saw him? 

GCA answered: He looked about on the leg. 

Area called GCA: O. K., at 22 West, right? 

GCA said: Yes, at that time. 


(891) 


Area called GCA: Are you scanning? 

GCA said: Sure am. 

Area then said to GCA: O.K. Keep your eye out for 
this King Yoke. I don’t know what’s happened to him but 
he could QRF—which means return to land. 

Is that correct? 

Mr. Wolcott: That is correct. 

Mr. McQuillan: GCA answered: O. K. 

Area then called the tower and the message: You had 
better leave the lights on for some while. 

The tower said: Did you say he was QRFing—which 
means return to land. No, I say he could do or something 
may have gone amiss with him since we have no contact 
so you had better leave the lights on until we get him 
sorted out. 

The tower answered: O. K. I have just given a broad- 
cast on the Range to give us a call if he heard me. 

Area said to the tower: Good for you. Did you have 
contact with him since he was airborne? Did he get his 
off time or anything? 

The tower said: No. I just gave him his off time and 
I got no acknowledgement. I continued calling him and 
then I advised you. 

Area said to the tower: I see, so you never had any 
actual contact with him at all after he was airborne. 
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(892) 


Skipping four transmissions. 

Area called the tower: Did that King Yoke acknow- 
ledge the instructions to climb on north of the leg? 

The tower answered: Yes, he acknowledged that, O. K. 

Area to the tower: O. K. 

The top of page 4. 

The tower then called Area and the message was: Ask 
Prestwick. A lot of these KLM often work them as often 
as not after take-off. 

Area called back: I’ve requested that. They haven’t 
got anything on him. 

Area then called the tower again and the message was: 
You can turn off the runway lights now. 

Skipping to the middle of the page. 

The tower called Area Control and the message was: 
062 said he was calling King Yoke without any success 
and that on his way in he saw nothing unnatural. 

The answer was: O. K. 

Page 5, the fourth transmission from the bottom. 

GCA, which is ground control approach, again called 
Area Control and the message was: Did you contact the 
Peter King Yoke yet? 

Area Control said to GCA: Negative. I’ve called him 
on everything. All ships calling him; weather ship call- 
ing him; Prestwick calling him—not a sausage. 


(893) 


Mr. Chapman: Will you indicate there is no time given 
on this exhibit? 

Mr. McQuillan: No time given, that is right. 

The Court: When you said “not a sausage,” that means 
“no response”? 

Mr. McQuillan: I assume that means no response. 

The Court: We want to make sure. 

Mr. McQuillan: Page 6, the seventh transmission. 
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The tower called Area Control and the message was: 
There’s something like a red Very light at the far side of 
the river. 

Area Control said to the tower: O. K. 

Area again called the tower and said: Which direction 
is it in? Is it straight across or is it down by Foynes? 

The tower answered: 14 degrees. 

Area called the tower and the message was: Tony is 
gone to the top of the Met office, which is the meteorology 
office, Met office to have a look. 

The tower answered: What was that? 

Area said: Tony is gone to the top of the Met office 
to have a look. 

The tower answered: O. K. 

Area called the tower: What direction did you say it 
was in, again? 


(894) 


The tower said: Just to the right of the Fire Station 
as you look across. 

Skipping three transmissions. 

Area said: Is this Very at ground level? 

The tower said: Yes, just to the right of the Firecrew 
red lights. Actually over there now there’s someone with 
white lights. I don’t know whether it’s a car or a hand 
lamp but there was some sort of a red flare there, well, 
within the past two or three minutes. 

The Court: That is V-e-r-y? 

Mr. McQuillan: That is correct, although here it is 
spelled V-e-r-e-y. 

The Court: It comes from World War I, Very lights. 

Mr. McQuillan: Yes, sir, Your Honor. 

Area said to the tower: O. K. 

The tower answered: The Met or the meteorology ob- 
server, the Met observer saw it with me as well. 

Skipping to the middle of page 7. 
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The tower again called GCA, ground control approach 
and the mesasge was: GCA/Tower. 

GCA answered: Go ahead. 

Tower said to GCA: Did you track the KLM as far 
as 23 West on the scopes? Is that affirmative? 

GCA answered the tower: Affirmative. 

The tower answered GCA: O. K. Thanks. It was a 
(895) normal fade-out then, was it, due to distance? Noth- 
ing abrupt about it as far as you could see? 

GCA answered the tower: It appeared to be quite nor- 
mal. 

Tower answered GCA: O. K. Thank you. 

On page 8, the fifth transmission. 

Area called the tower and the message was: Tower you 
cancel to 915 to look for the King Yoke. He was heard 
at 3.54 on 121.5. 

The Tower said: Good. 

Skipping the next transmission. 

The tower called Area and the message was: That 
flare now in the river again. 

Area said: O. K. 

The tower said: The Firecrew say this red flare is a 
distress and they got an acknowledgment to an alert sig- 
nal they’ve made. 

Area said: O. K. 

The tower answered: Will I let this 915 off and have 
a look over the river? 

Area said: O. K. and to maintain victor fox. 

Tower answered: O. K. 

The next page. 

Tower called Area and the message was: O. K. Have 
you anything on this 915? He’s off now at 40. He’s (896) 
making a circuit of this flare. 

Skipping two transmissions. 
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The tower called Area Control and the message was: 
I’ve told the Firecrew to get weasels ready. I don’t know 
if that’s in order. 

Area said to the tower: O. K. What time was this 915 
airborne? 

The tower said: 915 says there’s 6 lights in the river 
there. There was definitely a flare there when he took off. 

Skip three transmissions. 

Tower said to Area Control: TWA says there’s 8 peo- 
ple standing on an island in the river there. 

Area called the tower: O. K. 

The tower called Area Control and the message: Have 
you been on to Foynes? 

Area said: Have been. 

Skipping down to the bottom of the page, the last trans- 
mission on the page. 

Area called the tower and the message was: Some of 
the people from the river are survivors from the KLM 
aircraft. 

Page 10, the sixth transmission. 

Area called the tower. The message was: Would you 
ask Firecrew to take that weasel and do what they can 
(897) out there and any other men they can spare and 
the ambulances, alert them all generally. 

The tower said: Will do. 

The tower then called Area and the message: Just ad- 
vised the launch is manned and ready to go. Coming up. 

Skipping the next ransmission. 

Area then called the tower and the message was: O. K. 
Stand by. Will you say again the Foynes message? 

The tower called Area and the message: The caretaker 
was on and said he has got the Coxswain and crew out. 
They’ve gone on to the launch now. 

Area called the tower: O. K. Are the ducks gone out 
yet? 

The answer was: Not yet. 
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Area said: O. K. Will you get them out as quickly 
as possible with al! available rescue equipment. The air- 
craft is on the river and there are some people trapped 
in it, I believe. 

Page 11, the third transmission. 

The tower called Area Control and the message was: 
The Clipper 062 says there are people on top of the air- 
craft. You want to get stuff there as soon as you can. 

The Area called the tower: O. K. Ask the 62 could 
he push any dinghies from his own aircraft to them. 

The tower said: Say again. 


(898) 


Area repeated: Ask the 62 can he push out anything 
to help them. 

Area called the tower: Get that Des? 

The tower answered: Can’t raise him yet. 

Area again called the tower: Let me know if you do 
get him, will you? 

Skipping approximately eight transmissions. 

Area called the tower. The message was: Are you 
QSO—in other words, are you in radio contact with the 
launch? 

Area again called the tower: Let me know if you do 
that is, radio contact, QSO with the launch yet from 
Foynes? 

The tower answered: Negative. 

Area said: O.K. Let me know when. Have the ducks 
gone out yet? 

The tower said: There’s just one on its way now as 
far as I can see. 

Area answered: One on its way, O. K. 

Page 12, the last two messages. 

Area then called the tower. The message was: Will 
you advise the launch if you can get him that there are 
two large rafts being sent out to the bank of the airport 
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and we would like to have him in as close as possible to 
try and tow them out. 


(899) 


Tower answered: O.K. He was on the phone just now. 
He said he couldn’t work us on R/T, which is radio tele- 
phone. He was getting our calls and we had nothing from 
him so I told him what to do and he’s proceeding up 
immediately. 

The top of page 13. 

Area called the tower. The message was: O.K. Well, 
you can bear that in mind about the rafts. I am going 
down to see what I can sort out. 

The tower answered: O.K. I will try and get him 3023 
up here when he gets closer up. 

Skipping six transmissions. 

The tower called Area Control: Is it at the jetty he’s 
to collect these rafts, the launch? 

Area answered: To be collected off the end of run- 
way 14. 

The tower to Area: Off the end of runway 14? 

Area answered: Yes, that’s right, the southeast end. 

The tower said: He’ll have a job there because there’s 
a mud bank. 

The tower said: I think it would be better if he were to 
proceed to the aircraft because he’d probably be able to 
take most of the people on board and doesn’t he carry 
spare rafts himself? 


(900) 


Area said: O.K. You can ask him that if he has any 
ideas if these rafts here are of any help where he could 
pick them'up, you know. 

The tower said: O.K. 

The tower then called Area and the message was: The 
410 said he couldn’t see any sign of life on the aircraft. 
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Area answered: 0O.K. 

Skipping five transmissions. 

Area called the tower. The message was: Have you 
anything further, tower? Is the launch there? 

The tower answered: (Page 14) We have the launch 
on R/T—radio telephone—all the time now. He’s passed 
the Beeves. I have given him the position of the aircraft. 
He’s proceeding direct to it. 

Area answered: O.K. 

Area then called the tower: Do you see anything of 
these weasels? 

The tower said: There is a vehicle near the aircraft. 
I presume he’s one of the weasels. He’s on the mud bank 
out there. 

Then skipping about ten transmissions. 

Area called the tower: Did the launch give an HTA— 
which is estimated time of arrival. 

The tower said: Say again. 


(901) 


Area said: Have you an ETA from the launch? 

The tower said: Negative, but I have the launch in 
sight now. He is about 2 miles west of the airport. 

‘Area said: What’s the position of the launch at the 
moment? There is somebody enquiring here. 

Area again called the tower and said: Let me know 
where the launch is at the moment. There is somebody 
enquiring here urgently. 

Tower said: Would you check the tide situation, please 
O.K. Will do the tide. 

Area called the tower: The message was: Ask the 
launch, he should know. 

Area called the tower again and said: We reckon 
about 1018Z—which is Greenwich time—high tide. 

That is all from this particular exhibit. 
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Exhibit 4-C, Mr. Chapman. This exhibit is entitled 
“Air Traffic Services—Shannon Airport.” 
This also has the following legend: 


“To the best of our knowledge and ability, the 
following is a certified transcript of the Area Con- 
trol operations as recorded on the Area Control 
Dictaphone Recorder—5th September, 1954.” 


This is also signed by Mr. Claterbos and Mr. Sinnott, 
Officer-in-Charge, Air Traffic Services, Shannon Airport. 


(902) 


The first message on this is on page 2, about the middle 
of the page, Mr. Chapman. 

Area called PKY, which is the airplane involved—Area 
called: KLM PKY PKY Shannon. 

Again Area called PKY: KLM PKY PKY Shannon. 

At 0251, Area called PKY and the message was: KLM 
PKY Shannon. ; 

Again Area called PKY: KLM PKY PKY Shannon. 

And again Area called PKY: KLM PKY PKY Shan- 
non. 

Skipping the next two messages: 

Aircraft 062 called Area. The message was: Clipper 
062 is at 17,000 estimating Kilkee at 38 and Shannon at 
46 over. : 

Area answered: 062 Roger, will give KLM PKY KLM 
PKY a call on 121.5 and advise. Over. 

062 answered: That’s KLM PKY. 

Area said: Affirmative. 

062 answered: And say again the frequency. 

Area said 121.5. 

Then at 3:00 o’clock, 062 called Area Control. The 
message was: And are we supposed to remain on the 
south of the Leg yet? 


552a 
Excerpts from Defendants’ Exhibit 4-C Read Into Record 


Area said: Roger. Remain for the present on the 
south side of the Leg. We have outbound traffic the PKY 
off Shannon 0238 climbing to 18,000 on a Great Circle to 
Gander. (903) We’ve had no QSO—radio contact—since 
take off. He was advised to climb on the north side of 
the Leg. 

062 said: Roger. What was his time of take-off? 

Area said: He was airborne from Shannon at 0238, 
advised to climb on the north side of the Leg. 

062 said: Roger. What was his time of take-off? 

Area said: He was airborne from Shannon at 0238, 
advised to climb on the north side of the Leg. He acknowl- 
edged that instruction on the ground but there has been 
no QSO since take-off. 

062 answered: Roger. 

The top of the next page. 

Area again called 062: 062 will you call the PKY on 
all available frequencies, please. 

062 answered: Roger. We've been calling him on 121.5 
and unable to raise him on that one. 

I believe the next two are the same message, an over- 
lap of the dictaphone belt. 

‘Area called 062. The message was: Roger. 062, and 
would you call the PKY on all available frequencies, 
please. 

062-replied: Roger. We’ve been calling him on 121.5 
and unable to raise him on that one. 

Skipping seven transmissions. 

Area called 062. The message: Clipper 062, Shannon, 
call the PKY also on 118.7 and on this frequency 120.9. 


(904) 


062. said: Any frequency do you know if they have a 
Company frequency such as we have 126.9% 
Area said: Roger, 62, stand by. 
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Area again called 062; the message was: Roger, 62, 
we’ve got another aircraft of the same Company calling 
him also and they’ll call him on any Company frequency 
if there is one. 

062 answered: O. K., 062. 

The middle of the next page. 

062 called Area Control. The first part of the message 
was unreadable. The remainder of the message: What 
was the last communication you had with PKY? 

Area answered: He got take-off clearance and didn’t 
acknowledge his off time on VHF. There was no further 
QSoO. 

VHF is Very High Frequency rating. There was no 
further QSO. 

062 answered: Roger. 

062 called again: He was westbound to Gander, I un- 
derstand. 

“Area answered: That’s right, 18,000 feet Great Circle 
to Gander. 

Area again called 062: We've been calling him here on 
VHF and also EIP—which is Shannon radio—and Prest- 
wick but nothing so far. 


(905) 


Going over to page 9, about the middle of the page. 

Area called Aircraft OTL. The message was: Sabena 
OTL you’re cleared to proceed normally to the field now 
on the West Leg. The PKY has been heard working on 
121.5. 

Mr. Chapman: Would you indicate that seems to be 
at about 04227 

Mr. McQuillan: The last time stamped on this tran- 
script indicates 0422 at approximately 20 transmissions be- 
fore this. 

That last message was Area to OTL: Sabena OTL 
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youre cleared to proceed normally to the field now on the 
West Leg. The PKY has been heard working on 121.5. 

On page 11, Point 21 on Record No. 2. The last time 
stamp on the transcript was approximately 12 trans- 
missions prior to the one I will read which is 0440. 

Area called Aircraft T962. The message was: Flares 
have been reported from the far side of the river from 
the airport here now and the TWA 915, who is flying 
VFR—visual flight rules—TWA 915, who is flying VFR 
in the vicinity reported some people standed on the ‘island 
there. Change to the tower 118.7. 

Aircraft T962 answered: Roger. 118.7. 

Page 12, Point 22% on Record No. 2. 

Aircraft T915 called Area and the message was: But 
we saw the people on the river bank, you know. 


(906) 


Area answered: Roger, 915. The KLM aircraft PKY 
was off Shannon 0238, 0238. 

T915 answered: Did you know that we circled and we 
think we saw them out there? 

Area answered: Roger, 915, we’ve been told that. 

7915 answered: Roger. 

Area called T915 and the message was: Negative 915. 

Area again called T915: 915 Shannon. 

Aircraft T915 answered: Go ahead Shannon, 915. 

Area said: Understand you sighted those people on an 
island just off the end of 14, is that affirmative? 

T915 answered: That is affirmative. We were down 
and had the lights on and they’re definitely there. 

Area answered: Roger. Did they appear to be in 
distress in any form? They didn’t look like picknickers 
or a party or something like that? 

T915 answered: Negative. They were waving fran- 
tically with lights and it was in the vicinity of the flares 
we had seen. 
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Page 13, the second transmission. 

Area again called Aircraft T915. The message was: 
Roger, that is as you’re taking off from runway 14 they’re 
just to the right of the extended center line about 500 
feet. 

The aircraft answered: That is affirmative. 

Area said: I have it O.K. 

That is all on that exhibit. 

The next exhibit is 4-D and it is entitled, “Air Traffic 
Services—Shannon Airport.” The legend reads: 


“The following is a certified copy of the Aero- 
drome/Approach Controller’s Log—5th Septem- 
ber, 1954.” 


It is signed by Lorcan A. Sinnott, Officer-in-Charge, Air 
Traffic Services, Shannon Airport. 

About the middle of the first page, Mr. Chapman, and 
the time is 0230 Greenwich mean time. 

The tower called PKY and this is in the form of a log 
rather than the actual recording of the message, Your 
Honor. 

The Court: I didn’t understand that. You say it is 
what? 

Mr. McQuillan: This is a written log rather than the 
actual messages. The tower called PKY at 0230 and the 
call signal or message was: Cleared to taxi QNH—which 
is the altimeter setting—1009.6. 

At 0235, the tower called PKY: Flight plan approved 
18,000 Great Circle. Climb on north side of West Leg. 

At 0239: Airborne 38. Check Kilkee. 

Then there is the Senior Control Officer’s note which 
reads as follows: 


“PKY was called at frequent intervals from this 
(908) time onwards. These calls would not be 
logged. The transcript of the Tower Controller’s 


556a 
Excerpts from Defendants’ Exhibit 4-D Read Into Record 


R/T operations indicate that frequent calls to PKY 
were in fact made. (Sd.) L. A. S. 5/9, September 
5” 


At the bottom of page 2, Mr. Chapman, at 0445, Aircraft 
915 reported to the tower that there were people on a raft. 

At 0445, the tower entered the following message: Fire- 
crew send out weasels. 

On page 3, the middle of the page, 0513: Caretaker, 
Foynes, to tower by phone—Launch crew proceeding to 
launch. 

At 0525: Aircraft seen in river. 

Page 4, at 0554, Aircraft 410 to tower: Constellation 
visible half submerged tail and right wing and fuselage. 
No survivors on aircraft. 

At 0710, the tower to aircraft 966: Look for survivors 
on islands. 

0711, the tower to aircraft PFA: Cleared to search. 

Again at 0711, tower to aircraft 070A: Cleared to take 
off search traffic given. 

At 0720, the tower to PFA: Cleared to take off for 
search. 

Exhibit 4B, which is entitled, “Air Traffic Services— 
Shannon Airport.” The legend reads: 


(909) 
“The following is a certified copy of the Oceanic 
Area Control Search and Rescue Log—5Sth Septem- 
ber, 1954.” 


This is signed by Lorcan A. Sinnott, Officer-in-Charge, 
Air Traffic Services, Shannon Airport. All times are 
Greenwich mean time. 

0238: KLM PKY departs Runway 14. 

0248: Tower advises no contact PKY. 

0248: Area calling continuously. 
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0250: EIP—which is Shannon Air Radio—EIP to call 
all frequencies. 

3:00 o’clock; from Area to GCA: Last radar contact 
KY—23 West. 

0315: Prestwick please call KY all frequencies. 

0319, Area to EIP, Shannon Air Radio: Get PDP to call 
all frequencies. 

0320: Message to “J” call KY all frequencies. 

0341; from Aircraft 062 to ART, Aeradio Telephone: 
No QSO—no contact—PKY. We saw nothing on the way 
in. 62 was requested to call all frequencies. 

0343, Shannon Aeradio to Area: Message cleared to “J”. 

0355, Aircraft PDP to Area: No QSO PKY. Tried all 
frequencies. 


(910) 


0355, PFA to Area: No QSO PKY. 

At 4:00 o’clock: Alert message made out. 

At 4:15, Tower to Area: Have seen what appears to be 
a red flare off the end of 23. Also white lights, possibly 
of a car. 

0416: Officer to roof of Met. and then to tower. 

0416, Area to GCA: Confirm plotted PKY 23 West. 

GCA to Area: Affirmative. 

0426, Shannon Aeradio to Area: Nil QSO—no contact— 
PRY. 

0428, WAW to Area and also TWA 971 to Area: At 
0354 we heard PFA QSO PKY on 121.5. Could not hear 
PRY. 

At the same time, 0428, Shannon Aeradio called WAW: 
Ask PFA if QSO, no contact, for QTH and information 
on KY—WAW will try. 

At 0434: Tower advised red flare in river Firecrew 
believe it is distress. 

0434, Station WAX called Area: Nil QSO—no contact— 
PRY. 
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At 0435: To Tower Officer—Instruct TWA 915 to search. 

At 0437: To Foynes 13. Alert your crews. Will ring 
back in five minutes with instructions. 

At 0440, to OTL—Proceed VFR—visual flight rules— 
Proceed VFR as soon as possible and search. 


(911) 


At 0442: TWA 915 report people. 

At 0443, WAW to Area: Now no QSO—no contact— 
PFA. 

At 0444, PFA to Area: No QSO—no contact—no QSO 
PKY called all frequencies but no answer. 

_At 0446: To Foynes 13. Launch to proceed immedi- 
ately people sighted on island just south of NN. NN is 
one of the marker beacons in the channel. 

At 0455, Area to 915: Confirm people on an island. Are 
they signalling? 915 yes. About 8 people waving fran- 
tically. Note location. 915 off the shoreline about 500 
feet right of runway 14 center line. 

At 5:00 o’clock: Survivor reaches airport. 

At 0510: KLM, Doctor, Clearance, Preventive Officer, 
Mr. Sinnott, Mr. Saul, Mr. O’Sullivan notified. No reply 
from Mr. McCoy. 

At 0530: Rescue operations continuing. 

Also at-0530: Assistance requested from Harbor Mas- 
ter, Limerick, to get Dutch tug and launch to rescue as 
soon as possible and to keep sharp lookout along north 
bank. 

Also at 0530: Captain Kratovil, TWA, advised his air- 
craft fueled up and ready if he can be of any assistance. 
Suggested he take off and drop dinghies. 

‘Also at 0530: Went to scene of crash to try and organ- 
ize dinghies over mud to aircraft. Advised by crew (912) 
member of Pan American that this is impossible due high 
wind. 

‘Also at 0530: Endeavored to get light aircraft to fly 
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dinghies across river from Shannon to approach wreck 
downwind. 

At 0623: No reply from Mr. McCoy’s number. 

0702: To Harbor Master, Limerick. Any boats yet. 
Trying for tug and launch. Search for survivors on way 
to Shannon. 

At 0710: To Foynes 13. Send any boats to Shannon 
and keep sharp lookout on north bank for survivors. 

At 0722: To Limerick Gardai—which is a police organi- 
zation—to Limerick Gardai try and contact wing com- 
mander Bamber. Instruct him to proceed Shannon for 
rescue operations. Also send any boats from Limerick 
that are available. 

0736: Foynes. Launch leaving in a few minutes. 

Exhibit 4-F, Mr. Chapman. 

This is entitled, “Air Traffic Services—Shannon Air- 
port.” 

The legend reads: 


“The following is a certified copy of the Tower 
Search and Rescue Log—5th September, 1954.” 


This other one was “Oceanic Area Control Search and 
Rescue Log” and this one is “Tower Search and Rescue 
Log”’— (913) 5th September, 1954. 

This also is signed by Lorcan Sinnot, Officer-in-Charge, 
Air Traffic Services, Shannon Airport. 

At 0555, the tower called Area. The message was: 
QSO Shanair 4—Contact Shanair 4, which is the launch. 

0557, the tower called Shanair 4; What is your position? 

Shanair 4 answered: Aughinish Point. Proceeding full 
speed. 

At 6:00 o’clock, tower called Shanair 4: Proceed direct 
to aircraft. 

At 0610, Shanair 4 called the tower: Request position 
of aircraft. 

The tower answered: One-half mile east of Horse Rock. 
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0630, the tower called Shanair 4: What is position at 
aircraft? 

Shanair 4 answered: One survivor seen so far. 

At 0626, Shanair 4 to the tower: South of tower. 

At 0632, the tower to Shanair 4: Ambulance will be at 
jetty. 
At 0683, the tower to the Firecrew: Dispatch a radio- 
equipped vehicle to end of 32 for liaison with tower. 

0634, Shanair 4 to tower: Picked up one survivor pro- 
ceeding to jetty to land him. 

0639, the tower to Fire Tender 3: Any survivors? 

0641, Shanair 4 to tower: Survivor suffering from 
shock. Nine survivors. 

0642, tower to Fire Tender 3: Proceed to jetty for one 
survivor from launch. 

0645, Shanair 4 to tower: No second launch available. 

0645: Did you see inside aircraft? 

0650, tower to Shanair 4: Proceed along river to search 
for survivors who may have been swept away. 

0651, tower to Shanair 4: Mark aircraft position by 
buoy before it is covered. 

That is all I intend to read from this exhibit. 

Exhibit 4G is entitled, “Air Traffic Services—Shannon 
Airport.” 

The legend reads: 


“To the best of our knowledge and ability the 
following is a certified transcript of the telephone 
messages as recorded on the Oceanic Area Control/ 
EIP Radio Station tie-line Dictaphone Recorder— 
5th September, 1954.” 


This is also signed by Mr. Claterbos and Lorcan A. 
Sinnott. 

The first message I do not intend to read except this 
first line from Area to EIP. 
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Area to Shannon Aeradio: PKY airborne Shannon 
0238; 30 degrees west at 0632 Gander, 1109. 


(915) 
Skipping the transmissions: 


Area to Shannon Radio: Have you anything on the 
Peter King Yoke yet? 

Answer: No, not yet. 

Again Area to Shanair: I see, keep on calling him and 
let me know if you get him. 

Answer: Yes. 

Area to Shannon Radio: Ballygirreen, for the Clipper 
062. You could ask him to call the Peter King Yoke on 
all available frequencies. You could give him the details 
on the King Yoke too. His off time and he’s climbing to 
18,000 feet. 

Shannon says: London hasn’t got him either. 

Area said: Haven’t got him. I was on to Prestwick 
and they haven’t got him either. 

The sixth transmission on page 2, Area to Shannon 
Radio: Will you ask the KLM Peter Dog Peter to call 
the KLM Peter King Yoke on all available frequencies 
and advise if able to make contact. 

The answer was: To ask the KLM Peter Dog Peter to 
call the Peter King Yoke on all available frequencies. 

Area said: He has not come up to you yet, I suppose? 

Shannon said: I don’t know. I'll enquire. 

Area said: Well, check. Tl hold on. 


(916) 


Shannon Radio: He hasn’t come up yet. 

Area: Well, get the Peter Dog Peter to call him, 
please. 

Shannon Radio said: Right. 
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The fourth transmission on page 3. 

Area to Shannon Radio: Message for the Weather 
Ship “Jig” KLM Peter How Love King Yoke off Shannon 
0238 18,000 feet Great Circle to Gander. Estimating 20 
degrees West 0442 stop. No contact since take-off. Re- 
quest you call on all frequencies and advise. 

That message was again repeated. 

Then Area called Shannon radio and said: Sign it 
Shannon OAC—Shannon Oceanic Air Control. 

‘Area called and said: Give us a ring when you clear 
it to “Jig.” 

At approximately 0350, Shannon to Area: Your mes- 
sage is cleared to the Weather Ship “Jig.” 

Skipping six transmissions, Area called Shannon Radio 
and said: O.K. The Peter Dog Peter, you asked him 
to call, did you? 

The answer is: Yes. 

Area said: And he didn’t advise you of getting any- 
thing? 

The answer was: No. 

Area said: And you have nothing yourself? 


(917) 


Shannon: No. 

Area: I see. O.K. 

The first two transmissions on page 4. 

Shannon Radio called Area. The message was: The 
Peter Dog Peter says he has tried all frequencies and 
there is no QSO—no contact—with the Peter King Yoke. 
He also says that the Peter Fox Able has no QSO either. 

Area said: O.K. 

The last four transmissions on that page. 

Area called Shannon Radio and the message was: Will 
you call the Peter Fox Able and ask him to confirm that 
he is QSO—contact—with the Peter King Yoke? 
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Shannon Radio said: Yes, we are doing that. 

Area replied: You are doing that. O.K., and try and 
get a position report via the Fox Able on the King Yoke 
and any info you can. 

Shannon Radio said: Yes. 

Shannon Radio called Area again and the message was: 
Peter Fox Able says he has no QSO—he has no contact— 
with the Peter King Yoke. 

Skipping two-thirds of the page. 

Area called Shannon Radio and the message was: 
Cease calling that Peter King Yoke. He’s down in the 
river here. Try and get a position on Trans-Ocean 142. 

Shannon Radio said: Will do. 


(918) 


Area said: Are you still listening on 500% Keep 
listening on it until advised. 

That is all from this exhibit, Your Honor. There are 
just a few paragraphs from the Shannon Airport Crash 
Orders, Exhibit 5. 

This exhibit is “Shannon Airport Crash Orders” dated 
November, 1951. 

These orders are signed “P. Maher, Airport Manager, 
November 1951.” It reads, “Shannon Airport Crash 
Orders.” Paragraph one: 


“During operations the Fire and Rescue Vehicles, 
fully manned, will remain in readiness in the posi- 
tion indicated from time to time. 

“The words ‘in readiness’ will be taken to mean 
that the crew on duty will man the assigned posts 
on the vehicles and stand to ready for immediate 
action. In the case of an arrival, the stand-to 
period will last from the time the aircraft is seen or 
heard overhead (whichever is the earlier) until it 
has come to rest on its assigned position on the 
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apron with engines stopped. In the case of a 
departure, the stand-to period will last from the 
time the passengers start going on board until the 
aircraft has taken off and can no longer be seen 
or heard (whichever (919) is the later).” 


Paragraph 4.1.2: 


“The officer in charge of the Watch will assume 
full responsibility for all further action by Air 
Traffic Control. He will be responsible for ensur- 
ing that proper logs in chronological order are kept 
by both Area and Aerodome Control staff and that 
all such logs, with such statements from staff as 
he considers necessary, are delivered to the Senior 
Control Officer as soon as the operation is com- 
pleted, together with the aircraft file, relevant 
plastic recorder bands and any other documents 
which may be deemed essential. 


“The officer in charge of the Watch will ensure 
that the following are notified in the order of 
priority given: 

“(1) Duty Operations Officer, or representative 
or Station Manager of the company whose aircraft 
is involved. 


“(2) The airport medical officer or, in his absence, 
the airport nurse. 


“(3) The officers whose names appear in Appen- 
dix B, in the order set out in that appendix. (Note: 
Should the Airport Manager or his deputy (920) 
not be immediately available, the duties set out in 
paragraph 5 will be performed by the Clerical 
Officer on duty in the Clearance Office). 


“(4) The State of registry of the aircraft.” 
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Paragraph 4.2.1.2. This relates to a crash outside the 
airport area. 


“42.1.2. Instruct the officer in charge of the 
Fire and Rescue Crew to proceed to the scene of 
the accident if it is considered that they can be of 
assistance, at the same time advising him of the 
number and type of vehicles to take and the shortest 
route by which they should proceed.” 


Paragraph 15, and this relates to “Crash on Water.” 


“15, Any emergency involivng an aircraft in 
the airport area may result in a crash on water 
and this possibility will be taken into account in 
all procedures. Accordingly the following action 
will be taken by all parties in addition to that 
already set out. 


“16. Action by Air Traffic Control. 


“16.1 The officer in charge of the watch will 
asure that the following immediate action (921) is 
taken in addition to that specified in paragraphs 
4.1.2, 4.1.3, and 4.2.1.2: 


“16.1.1 Alert the Control Launch on duty at the 
Rineanna anchorage by firing a white Very Light 
signal as prescribed in Appendix H, para. 1. 
Should the above launch be off station or should 
more than one launch be required contact the Care- 
taker at Foynes and instruct him to alert the 
launch crews. 


“16.1.2 When Radio Telephone contact is estab- 
lished with the launch give the Coxswain all in- 
formation available with instructions if necessary 
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to proceed to a specified position ready for fire 
and crash action. 


“161.3 On receipt of information that an air- 
craft has crashed into the water instruct the Cox- 
swain of the launch to proceed to the scene with all 
speed. Maintain Radio Telephone contact with the 
launch either direct or through EIP, which is 
Shannon Radio. 


“161.4 If the Coxswain of the launch reports 
that he has rescued survivors and is proceeding to 
a specified landing point notify: 


“16.1.4.1 The Farda Station or the Garda Dis- 
trict Headquarters nearest to the landing point. 
(922) State the probable time of arrival and request 
that arrangements be made (by alerting local doc- 
tors, hospitals, or Red Cross) for the reception of 
casualties. All available particulars as to the num- 
ber and nature of casualties should be given. 


“16.1.4.2 Advise the Airport Medical Officer or 
Nurse, who will ensure that any extra or outside 
medical assistance as may be required will be 
summoned.” 


Paragraph 18. 


“18. Action by Chief Coxswain or Duty Cox- 
swain. 


“181 On receipt of instructions from the Duty 
Control Officer the Chief Coxswain or Duty Cox- 
swain will proceed with all available launches to 
the scene and engage in fire-fighting or rescue op- 
erations. These operations will be carried out, as 
circumstances permit, in accordance with standard 
procedures (Appendix E). 
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“182 As soon as possible he will notify the 
Duty Control Officer as to the precise location of 
the crash, progress of rescue operations, condi- 
tions of aircraft, number of rescued and their con- 
dition and the place where he proposes to dis- 
embark survivors or casualties. 

(923) 
“19. Action by Caretaker at Foynes. 


“19.1 On receipt of an alarm the Caretaker will 
sound one long note on the crash siren and notify 
the Chief Coxswain or Duty Coxswain and stand-by 
to receive or transmit any further instructions. 


“19.2 In the case of any emergency in the Foynes 
area he should immediately inform Air Traffic Con- 
trol and keep them advised of any additional help- 


ful information which may come to hand.” 


That is all I intend to read from the Crash Orders. 

The last exhibit, your Honor, is entitled, “Air Traffic 
Services—Shannon Airport.” 

The Court: I am wondering how long that will take. 
It appears to be quite formidable in your hand. How 
much of that is going in? 

Mr. McQuillan: I am going to read just four phases 
of this, Your Honor. 

The Court: The reason J asked that question is be- 
cause, to be frank with you, we have had no recess. 

Mr. McQuillan: It will take five minutes at the most, 
Your Honor. 

The Court: All right. 

Mr. McQuillan: This exhibit is entitled, “Air (924) 
Traffic Services—Shanon Airport—Oceanic Air Control— 
Reseue Co-ordination Centre—Emergency Procedures.” 
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“General: 


“The circumstances which may exist with each 
emergency situation are so varied as to preclude 
the establishment of definite procedures to be fol- 
lowed in every case. The procedures outlined here- 
in are intended, therefore, to serve as a general 
guide to Air Traffic Control personnel; and officers 
in charge of Watches must exercise their best judg- 
ment having due regard to the existing circum- 
stances of each case, at the same time ensuring 
that the fullest cooperation and co-ordination is 
maintained between Area, Approach and Aerodrome 
Control at Shannon; between Shannon and Prest- 
wick OAC; between Air Traffic Control and the 
Search and Rescue Services and between Air 


Traffic Control and the Operating Agency con- 
cerned. 


“The necessity for compiling full and accurate 
reports of all emergency situations is of the highest 
importance, and to this effect a proper log must 
be commenced and maintained on all emergency 
situations, The log will contain (925) all relevant 
details of information received and action taken in 
chronological order, together with full details of 
traffic and other relevant conditions existing during 
the emergency. This log, properly signed by the 
officer keeping it, together with a full report from 
the officer in charge of the Watch, shall be sub- 
mitted as follows: 


“(1) if the emergency is still in force at the end 
of a Watch, to the officer in charge of the Watch 
taking over; 
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“and 


“(2) if the emergency terminates during the 
period of Watch, to the Senior Control Officer, prior 
to going off duty. 

“In neither case will the officer in charge leave 
or allow his staff to leave the Airport until the 
consent of the Relieving Officer, or the Senior 
Control Officer, whichever is apropriate, is obtained. 

“Officers concerned with an emergency, which 
results in an aircraft accident will remain readily 
available for questioning in connection with any 
aircraft accident investigation found to be neces- 
sary. 

(926) 

“For the information of the Air Traffic Control 
Personnel; aircraft are considered to be in a state 
of potential or actual emergency under the follow- 
ing conditions: 


“1. Uncertainty Phase. 


“An Uncertainty Phase is considered to exist 
when—— 


“(a) no communication has been received from 
an aircraft within a period of thirty (30) minutes 
after the time a scheduled position report should 
have been received; 


“or 

“(b) an aircraft fails to arrive within thirty (30) 
minutes of the estimated time of arrival last noti- 
fied to or estimated by Air Traffic Service Units, 


whichever is the later; and when doubt exists as 
to the safety of the aircraft and its occupants. 
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“2. Alert Phase. 
“An Alert Phase is considered to exist when—— 


“(a) following the Uncertainty Phase, subse- 
quent communication checks have failed to reveal 
any news of the aircraft ; 


“or 


“(b) information has been received which (927) 
indicates that the operating efficiency of the aircraft 
has been impaired, but not to the extent that a 
forced landing is likely; and when apprehension 
exists as to the safety of the aircraft and its oecu- 
pants. 


“3, Distress Phase 
“A Distress Phase is considered to exist when— 


“(a) the fuel on board is considered likely to be 
expended ; 


“or 


“(b) information is received that the aircraft is 
about to make or has made a forced landing ; 


“or 


“(c) information is received which indicates that 
the operating efficiency of the aircraft has been im- 
paired to the extent that a forced landing is likely; 
and when there is reasonable certainty that the 
aircraft and its occupants are threatened by grave 
and imminent danger and require immediate assist- 
ance.” 


That is all I intend to read from the exhibits, Your 
Honor. 
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Renewal of Motions to Dismiss Complaint as to Amount 
in Excess of $8,300—Denied 


Renewal of Defendants’ Motion for Directed Verdict in 
Favor of Plaintiffs in Sum of $8,300—Denied 


Mr. Junkerman: If Your Honor please, that is the 
(928) defendants’ case. The defendants rest. 

Mr. Chapman: We have no rebuttal. 

The Court: Then that is fine. 


(929) 


(Thereupon, the jury left the courtroom at 11:40 o’clock 
a.m.) 


Mr. Junkerman: If Your Honor please, defendants 
move to dismiss the complaint for all amounts in excess of 
$8,300 upon all the grounds stated in motions to dismiss 
at the close of the plaintiffs’ case. 

In addition to moving to dismiss the complaint, (930) 
for all amounts sued for in excess of the limited amount 
of $8,300, defendants move for a directed verdict in favor 
of the plaintiffs in the sum of $8,300, the limited amount 
provided in Article 22 of the Warsaw Convention as a 
result of the death of William G. Tuller for the same 
reasons and upon the same grounds that the defendants 
have specified in their motion to dismiss the complaint at 
the close of the plaintiffs’ case. 

The Court: That will be denied. 

Mr. Junkerman: I respectfully except, Your Honor. 

The Court: Yes. 


(934) 
December 2, 1959 
(936) 


The Court: One final word. Come to the bench, gentle- 
men. 


(Thereupon, counsel approached the bench and the fol- 
lowing occurred :) 


The Court: Now, Mr. Junkerman. 

Mr. Junkerman: I respectfully request, Your Honor, 
that in addition to the general verdict that you direct the 
jury that in the event that they find willful misconduct 
that they specify in a special verdict what the act of 
wilful misconduct is that they found. 

The Court: That will be denied. 

Let the record indicate that the Court indicated to 
counsel on both sides the crucial aspects of its charge, and 
both sides are satisfied. 


(Thereupon, counsel resumed their places in the court- 
room and the following occurred :) 


Opventne SUMMATION ON BewaLF or THE PLAINTIFFS 


Mr. Chapman: May it please Your Honor and you 
ladies and gentlemen of the jury: I would not say what 
is in my heart if I had not thank you now for your patience 
and for your attention that you have so obviously given 
to this long case during the past three weeks or more. It 
would be ingratitude, in fact, if I didn’t thank you, not 
(937) only on my own behalf but on behalf of Mrs. Tuller, 
because you have left your businesses and you have given 
your time and you are performing a public duty, but some 
people do it reluctantly, but you, quite obviously, are 
doing it willingly. 
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Five long years have passed since that tragic event on 
September the 5th, 1954, in the early morning hours. 
During those intervening years this family has been sus- 
tained and supported in the knowledge that some day their 
rights would be presented or addressed to a jury such as 
you. 

Now, that day is here, it has come, and this is their day 
in court. There is not going to be another, and what you 
do here now is going to be final as far as they are con- 
cerned. 

Now, what brought about this tragedy? What caused 
that plane to crash? What produced Tuller’s death? 

You have seen that the plane came down practically in 
the center of Ireland. Well inland, the Shannon Airport 
is situated here, and it wasn’t a case of a landing or 
ditching in the mid-Atlantic, but it was close to all the 


facilities that were available for prompt rescue, and I 
want you to bear in mind, and bear this fact in mind, 
all through your deliberations here and in connection with 
everything I have to say to you, that Mr. Tuller is dead, 
Dr. Tuller is dead and that seven able-bodied crew mem- 
bers from that plane are alive. 


(938) 


When Dr. Tuller boarded that plane and took his seat 
in the rear passenger cabin, fastened his seat belt, and 
reclined in his seat, he put his life and safety unreservedly 
in the hands of that crew and these defendants. He 
trusted them and he was as helpless to help himself as 
a new born babe. 

‘Was his confidence and was his trust misplaced? 

Now, you will be told something about the Warsaw 
Convention, and that Warsaw Convention requires us to 
establish to your satisfaction by a preponderance of the 
evidence that there was an act or acts or failures to act on 
the part of this crew that amounted to willful misconduct, 
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as that term is used in the Warsaw Convention, and as the 
Court will define it to you. 

First, a deliberate act, and in reckless disregard of the 
probable consequences. 

You will be told that it means the deliberate, conscious 
doing something, or failing to do something in reckless 
disregard of the probable consequences. 

Now, let us start at the beginning of this flight and 
skip over to the Amsterdam Airport. Mr. Ellis told you 
that he boarded the plane and he was sitting in the rear 
cabin, right behind Dr. Tuller, and he told you that no 
one mentioned life vests to him, that no one told him 
where they were, that no one pointed to the receptacles 
in which they were placed, or showed them how these life 
vests should be used. 


(939) 


You heard us read to you a regulation of the Irish 
Government, which says in so many words that the opera- 
tor of an aircraft, that is, K.M, shall take steps to satisfy 
the Minister, to the satisfaction of the Minister, to insure 
that if a land plane—this was a land plane—is flown over 
water beyond 30 minutes’ flying distance from the nearest 
shore, the passengers are shown before take-off, or before 
reaching 30 minutes’ flying distance from the nearest 
shore, the position of the life belts, the position of the life- 
belts or equivalents, and the method for their operation. 

Now, this plane took off from Scipohl, it flew over a 
portion of the North Sea, over the English Channel, 
across England, and over the Irish Sea, and landed in 
Shannon, and was then taking off for a 3,000-mile hop 
to Gander; and no one told Dr. Tuller where the life vest 
was, and on one showed him how to put it on. 

Now, Mr. Junkerman called your attention to something 
which they say 1s usually carried in the pocket back of 
the seat. You will see on Defendants’ Exhibit 2 a picture 
of that back cabin, and the pockets in which this may 
have been, but they don’t show in this picture, and I 
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suggest to you that if that heavy placard is put in that 
pocket, it will drop to the bottom and will not be seen at 
all. 
But if it was seen, and if it was read, what would (940) 
it have told him about life vests? 

It says your life vest is in either of the three following 
positions: In the seat pocket, in a pocket adjacent to 
the seat, or in the rack above. 

Is that telling him, even if he had read this, or even if 
the steward said, you should read these instructions? If 
he read it, it would have been in one of three positions. 

Now, why they worded it that way, I don’t know. I 
suppose they were saving money because some planes 
carried it in the back of the pocket, some carried it in 
the pocket under the window, and some planes carried it 
in the rack overhead, so they printed up one set of instruc- 
tions to be used on all types of planes, and that is the 
only explanation I can think of. 

If they carried it in the pocket back of the seat, why 
didn’t they say, it is in the pocket back of your seat? 

Another thing about these emergency instructions for 
passengers. You heard Mr. Junkerman read, and this 
is instructions to passengers, to keep calm, the captain 
and the crew know exactly what to do in any eventuality; 
and they will issue specific instructions accordingly; no 
action should be taken on your own initiative unless thus 
directed. 

If Tuller had known where that vest was, don’t you 
think he would have taken it right out when he climbed 
(941) out of the back window and he would have put it 
on? And when four hours later, from exposure and ex- 
haustion, he slipped off and went under the water, that 
life belt would have buoyed him up, and the launch which 
was standing right there would have fished him out of 
the water, and he would be here today. 
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I say that is a deliberate violation of the Irish regula- 
tions that require them to tell them the positions of that 
life vest and how to put it on. 

Tt took Mr. Junkerman about ten minutes to read the 
instructions how to put the darn thing on, Now, if the 
stewards had taken it, if the stewards had taken it and 
said here is the way to put this life vest on, put it on and 
strap it up, and pull the string and that inflates it, he 
would have known . But if he had known only where it 
was, he had four hours on the back of that plane to dope 
out how to work the darn thing, but he didn’t know where 
it was, and he didn’t take it with him, and he is dead. 

The crew put their vests on. That is the first thing they 
did. They told you that Mr. Parfitt got his vest, that Mr. 
Webbink got his vest, Mr. Oudshoorn got his vest. They 
knew where they were. They put them on. They were 
saving their skins. 

So willful misconduct number one, they willfully told 
him it was in one of three places. They willfully (942) 
failed to tell him where it was. They willfully failed, and 
when I say willful, I mean they deliberately, you see, be- 
cause they said that, and I say that that was necessarily 
in reckless disregard of the probable consequences because 
these vests were there for the very purpose of saving lives. 
For the purpose of saving lives, there was no other use for 
them. 

Now, we come to the radio operator, Mr. Oudshoorn, and 
he was there, and his one function, his only duty, the only 
thing he was on the plane for, was radio. 

He had a mike right in front of him tuned to the tower 
frequency, the frequency of the tower, and all he had to 
do was to say in that mike, just as I am saying to you 
now, King Yoke, May Day, when he felt that shudder. 

Now, Mr. Oudshoorn told you that he felt that shudder 
at a point which necessarily was near the top of the 
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plane’s total trajectory, the top of the arc it made going 
up and down, and I say that advisedly because here is 
what happened. 

Mr. Parfitt told you, or Captain Parfitt told you, and, 
in fact, the pre-trial order admits that the normal rate 
of climb of a plane loaded as this was loaded and under 
the conditions that existed at Shannon on the morning, 
is from 350 to 500 feet per minute. 

This plane was only in the air at most 42 seconds. 
(943) It is agreed that the plane was in the air from the 
time its wheels left the ground until it hit the water was 
from 32 to 42 seconds. And, yet, Parfitt read an altitude 
of 600 feet on his altimeter, and no one said that the 
altimeter was wrong, and he said it was set properly when 
he left the ground, so he gets up to 600 feet, when a 
normal rate of climb is not more than 500 feet a minute, 
he gets up there in considerably less than 30 seconds, 
which, giving him the benefit of the mathematical problem 
there, was over 1200 feet per minute. 

Now, I say that Captain Viruly simply folded these up 
in the air and he didn’t use the trim tabs to keep it stabi- 
lized and it sloughed, and that is when Oudshoorn felt 
the shudder, it slowed and came down and then it landed 
on the water. 

When Oudshoorn felt that shudder, he said he knew 
they were going to crash. He knew that they were going 
to crash, and he was surprised that it was such a slight 
impact, he said; but when he felt that shudder, he knew 
the plane was coming down; and, yet, with his mike tuned 
to the tower frequency, he didn’t send a distress message. 

I am going to read you what he should have done there 
before I tell you why he didn’t do it. 

Well, the Irish regulation says this, and I will come back 
to that. It says: “The pilot in command of a (944) public 
transport aircraft shall be responsible for the following 
matters: A, B,andC: notifying the appropriate authori- 
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ties by the quickest available means of passengers involved 
in the aircraft, which result in the death or injury of that 
person, or substantial damage to the aircraft or its prop- 
erty, by the quickest available means.” 

Now, you heard Mr. McQuillan yesterday read these 
transcripts of these messages flying through the air. The 
plane would be replying, the tower talking to the plane, 
the plane was replying, Roger, and that is the way this 
May Day message would have come to the tower, just that 
way, if he said May Day. 

Now, he was also required by their own Manual, and 
this is Exhibit 11-A. It says: 

“Surface stations and ships,” surface stations and ships, 
that is Shannon Airport, “Surface stations and ships 
should be informed of the existence of an emergency as 
soon as it arises.” 

Now, wasn’t Mr. Oudshorn aware that an emergency had 
arisen when that plane shuddered and threw him out of 
his seat? 

And it goes on: “This should be done even if it is not 
certain that the airplane will have to be ditched”—even 
if it is not certain that the airplane will have to be 
ditched. “It is easy enough to cancel the call after (945) 
the emergency is over.” 

Now, why didn’t Oudshoorn say, May Day? 

Well, we know he didn’t fasten his seat belt. He told 
you that there was a regulation that required him to fasten 
his seat belt. He told you that the reason for that regula- 
tion was so that he, as a member of the crew, could be kept 
in his seat in order that he might continue to perform his 
duties in an emergency. 

Of course, you would never need your seat belt unless 
there is an emergency, and unless there is a shudder or 
a crash or something, the seat belt is of no use at all. So 
they are required to fasten that seat belt whenever the 
plane takes off, and he said the seat belt sign was still 
on, and the Captain hadn’t turned it off. What happens, 
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of course, is that when they are safely in their cruise 
level, then the Captain turns off the seat belt sign, so that 
the passengers can relax without the strap around them, 
and so that the crew can also relax. But they hadn’t 
reached that point at this stage, you see. 

But his seat belt wasn’t fastened, and I said, Mr. 
Oudshoorn, why, did you have any reason for not fasten- 
ing your seat belt? 

And he said: No, I didn’t. 

He didn’t say it was broken. He didn’t say it wasn’t 
there. He didn’t say he forgot it, even. He just (946) 
said he had no reason for not fastening his seat belt. 

Now, there is a deliberate violation of a regulation, and 
a deliberate violation of the order of his Captain, to fasten 
your seat belts. 

And what was the result? What was the result of his 
failure to fasten his seat belt? 

Now, this was Mr. Oudshoorn’s seat right here. He is 
sitting right behind the Captain. You see a desk right 
in front of him there. 

This is the engineer’s seat, across the aisle from Mr. 
Oudshoorn. He had a desk here. 

Mr. Parfitt, the co-pilot, was sitting in the righthand 
cockpit seat. 

So when the plane shuddered and buffeted and stalled 
at the top of its trajectory, Mr. Oudshoorn not having 
fastened his seat belt, was thrown out of the seat, across 
the aisle, and draped over the engineer’s seat, and there 
he stood while the plane came down, skipped on the water 
a couple of times, slewed around to the left or right, it 
doesn’t make any difference, because some said right and 
some said left, and came to rest. 

Mr. Junkerman, in his opening statement, said that he 
didn’t have time to send a message, but that is not what 
Mr. Oudshoorn told the Irish Commission, the day of the 
accident, and I will come back to this time in a minute. 
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(947) 


The day of the accident, when he was making his state- 
ment to the Irish Commissioner, who, by the way, was 
right on the job here, the Commissioner says: 

I want to ask you in order to clear up a point here that 
would be in other evidence, did you at any time use 121.5 
—that is a radio frequency? 

Answer: After this happened? 

Question: At any time? 

Answer: No, sir, we were tuned on a frequency of 
118.7, the tower frequency, and I honestly must say I 
did not think when it happened to take the microphone 
and tell the people there was something wrong on the 
plane. I could tell you that would never happen. You 
first think of your skin, and then that microphone. Now, 
that was my theory because it happened so fast. 

You first think of your skin. Now, that is the reason 
he gave the Irish Commissioner for not having sent the 
message. Not that the engineer switched off the current 
and he could not send it. He could have but we will 
return to that. 

He thought of his skin, and the reason he was placed 
in that dilemma of choosing his own skin or Tuller’s skin 
or the other passengers’ skin was because he had been 
thrown out of his seat by the force of that shudder, and 
he was standing there, and he was not in a position to 
act (948) quickly as he should have been if he had re- 
mained in his seat, and he would have been kept in his 
seat, and the others were kept in their seats, and Mr. 
Parfitt had his belt on and he wasn’t thrown out of his 
seat, and Mr. Oudshoorn would have been in his seat and 
have his thoughts collected and would have done what he 
was on the plane to do. 

He had nothing to do with the flying of the plane, to 
get off the ground, or get in the air, or into cruise posi- 
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tion, he had nothing to do with that, and all he had to do 
was to work that radio. But he wasn’t there. He was 
away from his post because he had deliberately failed to 
fasten his seat belt, deliberately failed to fasten it, and I 
say that was in reckless disregard of the probable con- 
sequences, because that seat belt was to keep him in his 
seat so he could perform his duties, and his duties were 
to do whatever was necessary for the safety of that flight 
and for the safety of the passengers, and one of them 
was to get a distress message out as soon as the trouble 
develops. 

And what would have happened if that May Day mes- 
sage had gotten out? Well, we know that Dr. Tuller lived 
on the tail of that plane until the rescue launch was in 
sight, or right out there dropping a dinghy to pick him 
at, at about 6:30 or 7:00 o’clock the next morning. That 
was four and a half hours later. 

So I say that five minutes more and Dr. Tuller (949) 
would be here today, and we would not be here. But if 
he had given that distress message at 2:38, why, they 
would have known on shore, and Sabena’s office would 
have known where they were, and they were only about a 
half a minute away, and they could not be far off, and 
they could not be more than a mile. There they were, 
right off the end of the runway. 

They would have known the approximate position of 
that plane and they would have had no trouble finding it, 
and the rescue launch would have been racing to the 
scene of the wreck at 2:38, instead of at 6:00 o’clock the 
next morning. By 6:00 o’clock it was too late. 

I suggest that at 5:55 o’clock it would have been soon 
enough, but at 6:00 o’clock it was too late. 

2:38 would have been fine, Dr. Tuller wouldn’t even 
have had a rough night out there, and they would have 
had him back in 45 minutes. 
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So we have another deliberate act, which set up a chain 
of events necessarily leading directly to Dr. Tuller’s 
death. There is no intervening human agency that upset 
the apple cart. 

But the plane came down and the engineer switched off 
the current, Mr. Junkerman said, and then it was too late. 
But Mr. Junkerman, you see, was in error, that is all. 


(950) 


These planes, you see, are built by far-seeing engineers, 
and they try to provide for every possible emergency, for 
anything that can happen, and in this case, they considered 
this possibility, that in a certain situation where the plane 
came down in a crash, there might be gasoline fumes 
or something, and the engineer would have to switch off 
the current, and, yet, it would be necessary that they could 


still send a radio message. é 

So they built a by-pass around the main switch, so 
that even after the main switch was thrown, after the 
batteries were thrown, and the generator was thrown, the 
radio could still be used, as long as there was life left 
in the battery. 

Now, all of you know that the battery is very much 
alive after you switch the key to your car. The battery 
is not dead; it is still alive. Your engine is not running, 
of course, but the battery is there. Your clock runs. 
Your clock has a by-pass that enables it to continue run- 
ning from the battery, even after you have switched it off. 

So that when the engineer switched off the batteries 
that radio could still have been used, and not only Mr. 
Oudshoorn could have used it but Mr. Parfitt had one 
exactly like it right in front of him, and Captain Viruley 
had one right in front of him, and if any one of (951) 
them had yelled: King Yoke, May Day, that would have 
been an end of this matter as far as Dr. Tuller is con- 
cerned. But they didn’t. 
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But getting back to this time element, the engineer did 
not switch off that switch, which apparently gave Mr. 
Oudshoorn the impression that there was no use trying 
it any more, but he didn’t cut it off as soon as the plane 
struck, and I will tell you why that he didn’t, and why 
the proof showed it necessarily. 

When he switched, when he threw that switch, of course, 
all the lights in the plane went out. That is what hap- 
pened. That is one of the reasons he threw it, he said. 

But Mr. Ellis told you that after the plane came to 
rest, the lights continued to burn, and he had time to 
unstrap his seat belt, and his wife sitting alongside of 
him unstrapped her seat belt, and his wife stood up, and 
they had a conversation, and he said: Don’t WOITy, every- 
thing will be all right; we have got a good crew, or words 
to that effect. 

And Ellis then got out of his seat, and his wife walked 
up the aisle ahead of him, and he got half way up to the 
galley, from his seat here (indicating), which was the 
last seat, and he got past his seat up opposite Mr. Tuller’s 
seat before the lights went out. 

Then he said the lights went out, and that is when (952) 
the engineer threw the switch. 

Now, after this plane came to rest, you see, Oudshoorn 
had time, and before the engineer threw the switch, he 
had time to send that message, while Ellis was undoing 
his seat belt and walking up the aisle before the lights 
went out. 

By now, the plane also, however—oh, these batteries. 
The batteries, Mr. Bruynestein said something about 
when water got into the batteries, there might be a short 
circuit, and he didn’t say that there was, but there is 
no proof here that water got into the batteries; and I 
want you to look at this picture of the batteries. 

Just look how solidly they are constructed, and bearing 
in mind that they are in the nose wheel well, but the 
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nose wheel well, when the nose wheel is up, and Mr. Par- 
fitt said it was up at this time, because he doesn’t retract 
his flaps, which he said he has also done, until those 
wheels are up and locked in position. 

When those wheels come up, doors close over the wells, 
you see, so that water would not rush in there suddenly 
and drown that battery, even if it would be drowned 
when water reached it. But it looks pretty solid, and 
you can determine that. 

But, at any rate, nobody tried to use that radio after 
the engineer cut off the switch, or before, either, for that 
matter. So there is no proof that it would not (953) work 
if they had tried it. 

But there was still another chance, which they had, one 
more chance. You heard us talking about the emergency 
radio. 

Now, that emergency radio, for some strange inexplic- 
able reason, was carried not at the radio’s operator’ seat, 
where you think it would be carried, it was his business 
to use it, but it was carried back there, here, in the 
galley, right here by this exit door, the passenger rear 
exit door in the galley. 

In one of these exhibits here, it has the emergency 
equipment, right there, and the testimony also was that 
it was carried there, and it is simple, this little thing is 
simple for the emergency radio, and it is back there in 
the galley, with Oudshoorn’s seat up here in the nose of 
the plane, but it was there. 

One of Oudshoorn’s standing orders, you see, was to 
pick up that radio whenever he had to abandon ship. 

This is Exhibit 17-A from their own Manual, and among 
other things they say ready to give assistance, and so 
forth, collect the axe, and collect the emergency radio, 
and evacuate the dinghy; before evacuating the dinghy, 
collect the emergency radio. 
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Now, Mr. Oudshoorn said, and he had an axe to grind 
when he said this, he was on the defensive, he said he 
looked (954) back there, and it was dark and he had just 
a flashlight, but he said it would not have been dark if 
they had turned on these emergency lights, which are 
separate from the batteries, they don’t have to depend 
on the main batteries, the emergency lights, and those 
lights can be used with very low voltage, and with no 
danger from gas fumes, so Mr. Ten Duis said in the 
deposition which we read. 

Now, if they had been there, it would not have been 
dark, but he said it was dark, and he had only his flash- 
light, and he looked back there, and the water was over 
his head, and he would have had to swim or dive to get 
the emergency radio, you see, and that is Oudshoorn on 
the defensive. And he had an axe to grind when he said 
that. 

Now, I say advisedly that Mr. Oudshoorn was either 
not telling the truth or he just didn’t look back there, and 
he thought it would be full of water because you remem- 
ber that Mr. Parfitt said, that he got back in there, and 
he went back, and there was a break in the floor about 
the middle of the plane, right over the wing, and he got 
behind the break in the floor, and then he could not go 
any farther because of the gasoline fumes, he felt a little 
faint, and he went out to get some fresh air. 

Now, I asked him if there was any reason, other than 
gas fumes, that would have prevented him from going 
back to the galley, and he said, No, there was no other 
reason. 


(955) 


Then I asked him if it occurred to him then to use the 
portable oxygen equipment, and he said, no, it didn’t 
occur to him. 
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Now, that portable oxygen is kept in the crew com- 
partment, and it consists of, as the testimony showed, a 
bottle that you strap on your back, and it is not a very 
heavy bottle, and a plug to put your mask in, a tube 
leading from the mask, you plug it in, and you put it 
on, and put your mask on, which is a full-face mask, 
which covers your eyes and nose and mouth, so that you 
don’t get any of the fumes that are in the air. 

You breathe just oxygen. It supplies 100 per cent oxy- 
gen, and there is an hour or so supply for it, if you want 
to use it continuously, and there it was, the bottle was 
full, and ready to be used, for just this sort of situation. 
They never use it unless they are having trouble. What 
is it there for if it is not to be used for when they have 
trouble? There it was, but nobody thought of using it 
and it could have been picked up. 

The deliberate thing here was Oudshoorn’s failure to 
obey instructions and pick it up, and it could have been 
picked up and there was this means provided, and he 
could have walked freely, and there wasn’t any attach- 
ment that had to be drawn down after this thing. It was 
a self-contained unit, and it could easily have been picked 
up. 

(956) 


Now, moreover, Mr. Webbink, about this level of the 
water, Mr. Webbink was positive, and he didn’t hesitate, 
and he didn’t say I don’t remember, and he didn’t say, 
well, maybe, but he said there was no water in his com- 
partment. 

Now, his compartment is right behind the cockpit. That 
is at a slightly different level, may be a sixteenth step 
from the Captain’s compartment, but there was no water 
in his compartment. He said there was no water at all. 

Mr. Ellis said that when he and Dr. Tuller jumped 
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from the rear window, the water level was three or four 
feet below this, so that you have, and everybody agrees, 
that the plane was not sinking any more, and the tide 
report says, the tide was going down, and they still had 
an hour or more to go, and the tide was not rising but 
going down, 

So that we have the water level pretty well fixed. No 
water here, but three or four feet below that window, 
and the floor of the fuselage was just about awash with 
the water. There was some water there, I would say 
about two feet at this point (indicating). 

But Oudshoorn saw water that he had to dive through 
to get it, you see, because he was on the defensive. He 
deliberately failed to pick up, as he was ordered to do, 
that emergency transmitter. 

Now, what would have happened if he had picked that 
up? He said they hadn’t used the regular system, but if 
(957) he had picked up the emergency transmitter all 
he had to do was to grab it, like that. It generates its 
own power, and it sends an S.O.S. message automatically, 
and if he wanted to send more than an S.0.S., he could 
have switched it over and used the Morse Code. He could 
have said: This is Peter King Yoke; we are right in 
sight of your airport, for God’s sake, come and get us. 
That is what he could have done if he picked up the 
emergency transmitter. 

And, again, that rescue launch there which was poised 
would have been racing to the scene in short order, in- 
stead of at 7:00 o’clock, you see. 

Now, we come to, what to me is the most inexplicable 
thing or event of that tragic night. This is something I 
just cannot understand. It is hard to believe and if the 
witnesses didn’t tell us the story, why, I would not be- 
lieve, it, but there it is, under oath. 
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They had these rubber dinghies. This shows a sche- 
matic view of them, and there were two of them in the 
left wing of the plane, two of them in the left wing and 
one in the right wing; and then there was another one 
stored on the plane somewhere, but nobody seemed to 
know where it was, but there was another one stored on 
the plane. 

This dinghy in the right wing was never found. Ap- 
parently that was torn off when the engine, when the 
plane hit the water, and the engine was ripped off and 
the dinghy (958) went with it. 

But these two dinghies on the left were launched, and 
they are round things, self-inflated, and when they float, 
they come out of the trailing edge of the wing, this back 
edge, the trailing edge, they come out, and when they 
launch themselves, the testimony is that they are wide 
enough to overlap this door here, the main door, to over- 
lap that door. 

Now, they had two of those and they managed to bring 
those dinghies up to the crew compartment door, or the 
forward passenger door, which is here (indicating), in the 
most natural manner. They didn’t try to use the paddles 
to get them there because they knew the paddles would 
not get them there, you see, but they used ropes. They 
bad a 50-foot rope on each dinghy, and they pulled it 
up there with the rope, and they pulled it up there with 
the rope to this door, and they pulled the other one up 
there, and they tied them together, and such passengers 
as had been able to walk out of the forward compart- 
ment here, got out of the door and got into the dinghy. 

Now, at that point, after some—these dinghies carry 
20 people by the way, and after some eight or nine pas- 
sengers got into Mr. Parfitt’s dinghy, Mr. Parfiitt’s being 
dinghy No. 1, the Captain said: You go ashore with 
these passengers and I will hang around. 
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Parfitt said, no, there is no hurry; I will stay (959) 
and help; there is no hurry; no fire; the plane is not 
sinking any more; the tide is going down; there is no 
hurry, and I will stay. 

But Captain Viruley said, no, you go ahead, and so 
Parfitt started out, and he said much to his surprise, the 
paddles were of no use to him, and they then drifted, 
willy-nilly, and finally hit shore. 

Now, you see the reason he didn’t know his paddle 
wouldn’t serve its purpose was because they had never 
tried to use them except in the YMCA swimming pool, 
which is about the size of this courtroom, on one occa- 
sion, when they had what they call a wet dinghy drill, 
where they inflated it, put it on the water, got in and 
out, got in the water, climbed in and climbed out, and 
tried to shove it around from one side to the other. 

But they never tried to use that in open water, and 
they never tried to use it in windy weather, so he was 
surprised when he found he could not paddle it. 

But Dr. Tuller and Mr. Ellis had no trouble swim- 
ming from this window to the tail of the plane. Ellis 
said he didn’t feel any wind affecting him, and he didn’t 
feel any pull from the tide. They swam and they got 
out this way, on the other side of the plane, and they 
swam there, to the tail, and they finally got on it, and 
they had no trouble swimming. 


(960) 


Mr. Webbink and the others that brought these dinghies 
from this point up to this point had no trouble getting the 
dinghies up there because they used the rope, and they 
used the means provided for pulling those dinghies 
around. 

Well, all right, Parfitt goes ahead, though, and that 
leaves Captain Viruley, Mr. Webbink, I think, and Mr. 
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Oudshoorn there, and some other crew members who 
hadn’t gone with Capt. Parfitt, and it must have been 
very shortly after that because Ellis says that within 
15 minutes after they reached the tail of the plane that 
everything got quiet, and they realized that the last 
dinghy had gone off and left them, within 15 minutes 
after he got on the tail of the plane, you see. They 
were not wasting much time. 

But at that time Mr. Webbink and Mr. Oudshoorn said 
that they heard somebody call from the tail of the plane. 

Now, what did they dot They loosed their moorings 

and untied this rope. They didn’t hold them there against 
the plane, and allowed themselves, and they deliberately 
did that, and they deliberately loosed their moorings, un- 
tied the rope, and allowed themselves to drift away from 
that plane. 
- Now, how many ways can you conceive of, just sitting 
here and looking at that plane,—would I be permitted 
to put this plane on the stand if I tell the jury (961) that 
the stand is no part of the exhibit? j 

Now, imagine that this is the plane sitting on the mud 
there. 

Mr. Junkerman: Now, I do object to it, Your Honor. 
That is just it. I didn’t mind when he just wanted to 
disclose the plane, but actually that stand gives a false 
attitude to the plane, and that is why I object. 

Anything that he wants to explain he can do without 
that stand because that is deliberately designed to give a 
false impression, and I ask that it be taken from that 
witness stand, or from the jury’s view. 

Mr. Chapman: Very well, It is a little awkward. 

How many ways can you think of, and I will hold it up, 
that they might have gotten those dinghies back there, 
and bearing in mind that Mr. Ellis and Dr. Tuller were 
on this side here. 
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But they would walk over here, according to Mr. 
Ellis, because during the night when it got cold there, and 
this was a cold night in September, 55 degrees fahrenheit, 
and the wind came up later during the night and so they 
walked over here to get in the shelter of this fin, and 
they could have walked over and got on this side where 
the dinghies were. 

The dinghies were originally launched on the trailing 
edges of this wing, and when they were launched, we (962) 
were told that they would overlap this door here, which 
would put them, I would estimate, about 20 feet from the 
place that Dr. Tuller and Mr. Eillis were located, and 
I say that because on Exhibit 8, we give the dimensions 
of that plane, it is given in inches, and the entire plane 
from nose to rear fin here, the rear end, is 1,359 inches, 
and that is about 115 feet, you see, from nose to stern, 
so that that door there would be considerably more than 
two-thirds of the way back, this door right here, the 
plane being 115 feet. 

Now, I would say that that was anyway 30 feet from the 
fin or tail that Dr. Tuller and Mr. Ellis were standing on. 

This rope was 50 feet long and they had plenty more. 
They had all sorts of rope. You see this emergency 
equipment chart, every coil you see there is rope, in the 
crew compartment, by this exit, by this exit, and rope 
here, rope here, rope here, and rope here. They could 
have spliced the rope. 

Certainly, with holding that rope, standing on the wing 
or in the doorway, they could have gotten that dinghy 
back to the tail of the plane and back to Mr. Ellis and 
Dr. Tuller. 

They could have let them know they were going, any- 
way, and they could have said: If yon want to come, we 
are not going to try to reach you, but if you want to 


590a 
Opening Summation on Behalf of the Plaintiffs 


Oudshoorn there, and some other crew members who 
hadn’t gone with Capt. Parfitt, and it must have been 
very shortly after that because Ellis says that within 
15 minutes after they reached the tail of the plane that 
everything got quiet, and they realized that the last 
dinghy had gone off and left them, within 15 minutes 
after he got on the tail of the plane, you see. They 
were not wasting much time. 

But at that time Mr. Webbink and Mr. Oudshoorn said 
that they heard somebody call from the tail of the plane. 

Now, what did they do? They loosed their moorings 
and untied this rope. They didn’t hold them there against 
the plane, and allowed themselves, and they deliberately 
did that, and they deliberately loosed their moorings, un- 
tied the rope, and allowed themselves to drift away from 
that plane. 

Now, how many ways can you conceive of, just sitting 
here and looking at that plane,—would I be permitted 
to put this plane on the stand if I tell the jury (961) that 
the stand is no part of the exhibit? ; 

Now, imagine that this is the plane sitting on the mud 
there. 

Mr. Junkerman: Now, I do object to it, Your Honor. 
That is just it. I didn’t mind when he just wanted to 
disclose the plane, but actually that stand gives a false 
attitude to the plane, and that is why I object. 

Anything that he wants to explain he can do without 
that stand because that is deliberately designed to give a 
false impression, and I ask that it be taken from that 
witness stand, or from the jury’s view. 

Mr. Chapman: Very well, It is a little awkward. 

How many ways can you think of, and I will hold it up, 
that they might have gotten those dinghies back there, 
and bearing in mind that Mr. Bllis and Dr. Tuller were 
on this side here. 
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But they would walk over here, according to Mr. 
Ellis, because during the night when it got cold there, and 
this was a cold night in September, 55 degrees fahrenheit, 
and the wind came up later during the night and so they 
walked over here to get in the shelter of this fin, and 
they could have walked over and got on this side where 
the dinghies were. 

The dinghies were originally launched on the trailing 
edges of this wing, and when they were launched, we (962) 
were told that they would overlap this door here, which 
would put them, I would estimate, about 20 feet from the 
place that Dr. Tuller and Mr. Eillis were located, and 
I say that because on Exhibit 8, we give the dimensions 
of that plane, it is given in inches, and the entire plane 
from nose to rear fin here, the rear end, is 1,359 inches, 
and that is about 115 feet, you see, from nose to stern, 
so that that door there would be considerably more than 
two-thirds of the way back, this door right here, the 
plane being 115 feet. 

Now, I would say that that was anyway 30 feet from the 
fin or tail that Dr. Tuller and Mr. Ellis were standing on. 

This rope was 50 feet long and they had plenty more. 
They had all sorts of rope. You see this emergency 
equipment chart, every coil you see there is rope, in the 
crew compartment, by this exit, by this exit, and rope 
here, rope here, rope here, and rope here. They could 
have spliced the rope. 

Certainly, with holding that rope, standing on the wing 
or in the doorway, they could have gotten that dinghy 
back to the tail of the plane and back to Mr. Ellis and 
Dr. Tuller. 

They could have let them know they were going, any- 
way, and they could have said: If you want to come, we 
are not going to try to reach you, but if you want to 


592a 
Opening Summation on Behalf of the Plaintiffs 


come, (963) if you want to come, swin up here; and they 
could have swum up there. 

But all of a sudden it got quiet, Mr. Ellis said, and 
they realized the dinghies had gone. 

Now, the dinghies left soon after that tide turned 
and started coming in, and Mr. Ellis said at first they 
thought the plane was sinking, but then they realized 
that it was the tide coming in; and by 6:00 o’clock the 
next morning, the tide had gotten up to waist level, and 
they were debating what to do, whether to walk up on 
the plane or some place, and the waves were coming in 
higher, and that is the situation when the launch finally 
got there; and Dr. Tuller becoming exhausted slipped 
off and went right under, Mr. Ellis said, right under, and 
his body wasn’t found for several days. 

So there was a deliberate act of loosening the rope 
and reckless disregard of the probable consequences—— 

Now, what was happening on shore during all this time? 
Sabena was hired by KLM to conduct dispatching and 
flight watching for KLM. 

Now, before I go to this, when Capt. Viruley left, he left 
in the face of this instruction in his own Manual: 

When possible the pilot should leave the aircraft only 
after inspecting the cabin to make certain that all pas- 
sengers have been evacuated. 


(964) 


Now, he left that plane knowing that Tuller and Ellis, 
at least, were on the tail. 

Now to Sabena. Sabena was hired by KLM to do some- 
thing which KLM would normally do, but as Mr. Junker- 
man explained to you, they swap around, and at some 
stations KLM performs that service for Sabena and at 
other stations Sabena performs that for KLM; and at 
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Shannon, on this occasion, Sabena was performing that 
service for KLM. 

But they had delineated in a written document, which 
is in evidence, just what KLM expected of Sabena, and 
one of those things, of the many things, which consisted 
in part of what they call flight watching, was to insure 
that probable and known interruptions, probable or known 
interruptions to schedules, or flight operation schedules, 
together with alternate suggestions are given as soon as 
possible to the operational representative designated by 
the carrier. 

Another one is to insure that the operational representa- 
tive designated by the carrier and responsible for ground 
handling of carrier’s aircraft is kept completely informed 
as to the movement of the aircraft. 

Another one is, in the event of emergency, to take action 
necessary for the safety of the flight, being guided by the 
instructions in the relative operations manual of the 
carrier, and the supplementary instructions (965) of the 
carrier. 

Now, in order to perform those duties, Sabena had 
in its dispatching office a monitor, that is, a radio for 
picking up messages going from the tower to KLM planes, 
and from KLM planes to the tower, just as you heard the 
messages read here the other day, that monitor could 
pick them up. The tower would call the plane and say, 
you are off at 2:38, you see, or, King Yoke are you reading 
me? 

And they had it there for that very purpose, in order 
for them better to keep in touch with the flight, which was 
the obvious thing to do. 

Well, what happened there? They cut that monitor 
off right in the middle of a message, and I say in the 
middle of a message, because they didn’t leave it on to 
hear that message completed. 
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The message was from the tower to King Yoke: you 
are off at 38, meaning 2:38, check abeam Kilkee. 

Now, to complete that message, the plane had to either 
say, Roger, or had to say, we are off at 2:38; check 
abeam Kilkee. 

But they switched it off, and they didn’t know the plane 
had never responded to that message, you see, and they 
didn’t hear the tower frantically calling right after that: 
King Yoke, do you read me? King Yoke, do you read? 
King Yoke, do you read? King Yoke, do you read? 
Six times. 


(966) 


Sabena didn’t hear that because they cut the monitor 
off; and Mr. Cousins, who was in charge of the office, the 
chief dispatcher, in charge that night, left his post and 


went out of the office at this critical juncture and came 
back about an hour later. 

‘Now, while he was out, the tower called the office, there 
were some other people there, and said: King Yoke, no 
QSO-PKY, meaning no contact, PKY. 

That was written in Sabena’s log book, you see, but 
nothing was done about it. They didn’t call the operational 
representative to tell him about it, and they did nothing, 
and we will come to this operational representative. 

Mr. Cousins comes back and nobody tells him that the 
tower called while you were out and said, PKY, no QSO. 
Nobody told him that. 

He didn’t look in the log to see, although he knew he 
bad a plane that had just gone out and supposed to check 
abeam Kilkee, which is only 27 miles out, about 9 minutes 
out, to check abeam Kilkee, and in this flight plan there 
is another check, and you can read these checks that the 
plane is supposed to check because they were supposed to 
acknowledge the message on take-off and they were sup- 
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posed to check abeam Kilkee, and Sabena didn’t know 
they hadn’t done it, and Sabena’s office was informed at 
3:25 they hadn’t done it, and Sabena did nothing when so 
informed, and (967) Cousins comes in at 4:00 o’clock, 
and nothing is done again, and then the tower called again, 
at 4:15 the tower calls and says, no QSO-PKY. 

And then Cousins calls Mr. Melling, but Mr. Melling 
wasn’t the operational representative that he was supposed 
to call. He was supposed to call the operational repre- 
sentative, and Mr. Melling told us that he was not the 
operational representative, and that the Irish airlines had 
been hired by KLM as the operational representative, and 
that he saw the man in charge of the Irish airlines at 
4:40, at 4:40; and the Irish airlines hadn’t heard that 
there was no QSO-PKY at that time. So nobody ever 
told the Irish airlines that there was no QSO-PKY, and 
that was the job that Cousins was supposed to do, and 
he should have done it at 2:38 when he didn’t get any 
response, and there was no response from the plane, and 
he should have definitely done it at 3:25, and he should 
have done it at 4:15, and the Irish airlines knew nothing 
about it when Melling spoke to them at 4:40. 

Now, why is the Irish airlines operational representa- 
tive of KLM at Shannon? Don’t you suppose these com- 
panies have airplanes and can conduct a search? 

These planes that the tower was talking to, they were 
planes on business of their own. They were willing to help 
all they could, but they were flying on regularly scheduled 
flights, and they were circling around and trying (968) to 
help, but the Irish airlines were there to do this job, and 
they didn’t know anything about it until 4:40. 

Now, to fly along this track, how easy it would have been, 
they knew exactly the runway the plane had taken off 
from, and they would have seen it as soon as they got 
over the embankment there, if they had their lights on, and 
the planes have landing lights, and if the plane in the 
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water had had these emergency lights or impact lights, 
it would have been a sitting duck on the water there. 

So Counsins deliberately left his post at this critical 
time and wasn’t there to carry on when the tower was 
doing its best, when the tower was trying to contact, but 
also telling him that there was trouble, but he wasn’t there 
to respond to it. 

Now, I might say, even if the emergency lights were 
not turned on, even though the plane was not equipped 
with impact lights, which would beve automatically come 
on when the plane crashed, the crew had flashlights, and 
they were using them, so any plane looking along the 
track there would inevitably have seen them or spotted 
the trouble, if they had known that there was no QSO- 
PKY, and had known that there never had been any, and 
there should have been one immediately, and there should 
have been one at Kilkee anyway, and they would have 
known it was right there close, and they would have found 
it, and you would not have had all this (969) filling of 
the airways, which took half a day to read, and trying to 
find the plane out in the Atlantic, or the North Pole, or 
Iceland, or where. They would have had it right. 

So Cousin’s act was deliberate, and Cousins’ act was 
in reckless disregard of safety. Why were they concerned 
about this flight watching, anyway, if it wasn’t for the 
safety of the flight? Do you think that is the sole pur- 
pose of it? The dispatching part of it, yes, that is part of 
the business end, but flight watching, you see, was to 
insure safety, and it is written right in the contract, to 
take all steps necessary for the safety of the flight. 

Now, that brings me, ladies and gentlemen, to a part 
of this case that is not of minor importance to these 
people, and I am talking about damages. 

You are going to be told by His Honor that if we have 
satisfied you by a fair preponderance of the evidence 


597a 
Opening Summation on Behalf of the Plaintiffs 


that there was willful misconduct there, as he will define 
it to you, then there is no limitation on the amount of 
your verdict. But that you can then proceed and give 
the plaintiffs full pecuniary damages as those damages 
will be defined. 

Now, I say we have shown to you at least six specific 
instances of deliberate acts or omissions which directly 
contributed and led to Dr. Tuller’s untimely death, those 
six being, deliberately violating the Irish order to (970) 
tell them where the life vests were, and how to put them 
on; Oudshoorn’s deliberately failing to fasten his seat 
belt, which prevented him from sending the message; the 
crew’s deliberate act in failing to send any messages, even 
after the engineer had cut the main switch, and a mes- 
sage could still have been sent. 

Captain Viruley’s deliberate act in leaving that plane 
knowing that there were people alive in and about that 
plane; and the deliberate act in loosening his moorings ~ 
on that plane and leaving it alone in violation of the 
Manual. 

And Sabena’s deliberate act, Mr. Cousins’ deliberate 
act in switching off the monitor and not picking up the 
frantic messages and realizing that the plane had no con- 
tact; and in leaving his office at that critical time, and 
not being on hand to make contributions of the facilities 
that KLM had provided there for rescue if they were set 
in motion through the Irish airlines. 

So I say you are not limited, and you can proceed here 
and do complete justice and give these plaintiffs com- 
pensation for all that you find in the evidence that they 
have lost by reason of Dr. Tuller’s untimely death. 

Now, how do you go about measuring damages in the 
cast of this kind? Death is finite and it is the end, and 
no pain and suffering enters into this. You cannot com- 
pensate here for the mental anguish and suffering that 
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(971) these people have been thorough. You can’t give 
them a penny for the long unhappy years that they must 
live without the source of comfort—— 

Mr. Junkerman: Now, if Your Honor please, I object 
to this. 

The Court: Let us put it this way: They would not 
be permitted to under the law, anyway, Mr. Chapman, as 
the law is. 

Mr. Chapman: That is right. 

The Court: So why don’t both of you gentlemen, and 
I make the suggestion not only to you but to Mr. Junker- 
man, to let me instruct the jury as to the measure of 
damages, rather than become involved in an interpreta- 
tion of what I might possibly say. 

Mr. Chapman: Well, Your Honor, I am entitled to 
talk to damages, am I not, sir? 

The Court: Yes, you are entitled to talk to damages, 
but you are not entitled to instruct the jury as to the 
law of damages and the measure. 

You may talk with reference to the evidential aspects 
of damages, which the jury must consider, in the light 
of what I have indicated I am going to say. 

Mr. Chapman: Well, it is all the more reason why, 
when you come to the item of damages, which His Honor 
is going to tell you are proper for your consideration, 
that you (972) pull no punches. 

Now, we have here a young man, 35 years of age, or 
we had here a young man 30 years of age. A B.S. from 
MIT, Bachelor of Arts; an M.A. from MIT, that is, the 
Massachusetts Institute of Technology, Master of Arts; 
and a PHD, a Doctor of Philosophy, as high as he could 
go from the standpoint of education; and in an unlimited 
field, electronics, you see, and that is where we are today, 
ladies and gentlemen. The stars are not too far away for 
men that are engaged in the electronics field. 
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They will be in the stars in time. They would have 
been to the stars in Dr. Tuller’s lifetime; to the moon, at 
least. 

So he was in that field of electronics and he had the 
best education that the best educational institution of this 
land can provide. 

He had sober habits. He neither drank nor smoked. 
He left a wife, Gertrude Tuller, whom you have seen 
here every day. He left two daughters, then 4, Jean was 
4—is that right? and Maralyn was 8. Two daughters, 
one 4 and one 8. 

He had been with the Melpar Corporation since, I think 
the testimony was, about 1947, that is, about 7 years; 
and he had come up from a starting salary of $7500 until 
his compensation, including the year-end bonus, in the 
last four years of life, $26,850. 


(973) 


He was a man of promise. He was a man of respect 
in his profession. 

It doesn’t require any stretch of the imagination, for 
me, at least, to see Dr. Tuller going to the top in that 
chosen field. 

The money that he was making was devoted wholly to 
his family. He took vacations with them, and he was 

\ interested in the Girl Scouts, and I suppose if his children 
had been boys, he would have been interested in the Boy 
Scouts, but he had girls, and it was the Girl Scouts. 

Mrs. Tuller said during that last year, all the money, 
practically all of it was spent on the home and the family, 
and the amount of savings was so insignificant that she 
could not even tell us—— 

Mr. Junkerman: I object to that, Your Honor. There 
is no such testimony. 

Mr. Chapman: No such testimony as what? 
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The Court: It is the jury’s recollection of the testi- 
mony. All right, go ahead. 

Mr. Chapman: It was all spent on them. Now, of 
course, he had taxes to pay- I believe the testimony was 
the taxes were about $6,000 in that last full year of his 
life, and that would leave of that $26,850, it would leave 
$20,000. 

Now, of course, bear this in mind, that Mrs. Tuller 
(974) did not keep accounts, in those days, and she never 
thought she would have to do this—— 

Mr. Junkerman: Your Honor, I object to counsel testi- 
fying. He has been doing that repeatedly where there 
wasn’t such testimony. 

The Court: Well, now, we have got along very fine 
up to now. Let us continue that way- 

You may proceed, Mr. Chapman. 

If counsel states what he concludes is his recollection 
as to the evidence, and Mr. Junkerman says it is not 
correct—— 

Mr. Chapman: I said nobody operated—— 

The Court: Just a minute. 

It is for the jury to determine whether or not what he 
recollects as the evidence actually is the evidence. 

Mr. Chapman: Well, I say that it is not reasonable to. « 
infer or to think that Mrs. Tuller should have sat there 
and kept account of how much money was spent for 
toothpaste, how much money was spent for groceries, and 
how much Jean’s shoes cost, and that is not the way 
families are run. The money was spent on the family, 
and she knew it was all spent, or practically all, and 
that is the end of it. 

So the fair thing to do then is to say, since he was a 
man of modest habits, and didn’t drink or smoke, that 
the running of the family was on an equal basis, a partner- 
ship (975) basis, and each one got a quarter, and four 
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of them, and it cost a quarter of $20,000, which was spent 
for each one of them, and that is the fairest way to divide 
it up. 

Now, if you reach that conclusion that means that there 
was $15,000 in that last year that was contributed by Dr. 
Tuller to his wife and his two children. 

Now, we cannot categorically say that that would have 
been increased as the years passed, but that is something 
that you may think about, but at least it was $15,000; 
and I don’t think that there is anything in the record 
that suggests in any way that Dr. Tuller’s salary would 
have ever been reduced. 

All right. Now, how much would it take—and that is 
what they have been deprived of, you see, this $15,000 a 
year. For how long? 

Dr. Tuller was 35 years of age. He had, it has been 
agreed, that he had a life expectancy, that means that in 
the normal course of events, that if his life had not been 
taken, he would have lived for 36% years, normal ex- 
pectancy, and that is the table that the government has 
prepared, and that is the life he had ahead of him. 

Now, this family had every right to expect he would 
live that long, and that he would continue to provide for 
them at the same scale he had been providing for them in 
the past. 


(976) 


So they must, in order to be put in the position, you see, 
that they would be in had Dr. Tuller’s life not been 
snuffed out, you must find a figure that will insure then— 

Mr. Junkerman: Now, again, Your Honor, I object to 
this. This is Your Honor’s function. 

The Court: You cannot tell the jury what they must 
do, sir. 
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Mr. Chapman: Oh, I don’t mean to dictate to the jury, 
Your Honor. 

The Court: You may tell them what evidential factors 
they may take into consideration. All right. 

Mr. Chapman: I didn’t mean to tell the jury, Your 
Honor, what they had to do. Far be it from me to suggest 
that the jury has to do anything. 

But I say in order to put this family in the position 
that it would have been in had Dr. Tuller continued to 
live, I have to arrive at a figure, at a sum, that will give 
them that for 36 years. 

Now, you see, if you multiply $15,000 by 3644, you get a 
figure of $540,000 according to my calculations, but you 
can do it yourselves. 

Mr. Junkerman: I object to this, Your Honor. 

The Court: I will not permit the blackboard; no, sir. 


Mr. Chapman: 0O.K. 
(977 


The Court: I will not permit that at all. 

Mr. Chapman: I have used the blackboard—— 

The Court: I know, but that is Mr. Belli’s business 
out in California: I will not permit that here at all. 

Mr. Chapman: 15,000 times 36% is $547,000 in round 
figures. 

Now, in all fairness, however, I have to say that when 
your verdict is in and the judgment is paid, that that 
will come to Mrs. Tuller in a lump sum. It will not be 
strung out over 364 years as it would have been—— 

The Court: Now, now 

Mr. Junkerman: I object to this, Your Honor. 

The Court: I will sustain the objection. 

Please do not get into that, Mr. Chapman. 

Mr. Chapman: I was going to cut it down. 

The Court: No; no. 
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Mr. Chapman: All right, I will stop there. $15,000 
times 3614 is $547,000. That is simple arithmetic. In 
order to see that Mrs. Tuller has the enjoyment of $15,000 
for 364 years, you will have to say 15,000 times 36-——_ 

Mr. Junkerman: That is the same thing, Your Honor. 

The Court: She is not entitled, and I do not say Mrs. 
Tuller personally, if she gets a verdict, but it will be 
jointly, money in the circumstances, but that is not the 
law at all. The law is entirely different from the stand- 
point (978) of damages than compensation in these cir- 
cumstances. 

Now, I indicated to counsel yesterday just exactly what 
I was going to do. I want you to be guided by that. Leave 
the law with reference to the measure of damages to me, 
please, on both sides. 

Mr. Chapman: Your Honor—— 

The Court: I will not permit you to intrude upon 
the jury’s province, and I will not permit either counsel 
to intrude on mine. 

Mr. Chapman: I am sorry if I have infringed upon 
Your Honor’s instructions. 

The Court: Well, I know you gentlemen are not of 
this Bar. You are here from New York. That is fine, 
and it is a great jurisdiction, but we have methods of 
performance here that local counsel who are sitting in 
on this case with you gentlemen will advise you with 
respect to. So that is all right. 

Mr. Chapman: Your Honor, I wasn’t trying to tell 
the jury what the law is. I was simply trying to give 
them some guide—— 

The Court: There is no use belaboring the matter any 
further. Please conduct yourself in the fashion I have 
indicated. 

Mr. Chapman: Well, those are the guides, the age of 
Dr. Tuller, his salary at the time of his death, his (979) 
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prospects, his education, and his background; and the 
family that he was supporting, and the scale in which he 
supported them, and it is for you to decide—oh, I am 
sorry. 

Take all those things into account and fix what you 
think is a proper figure to put them in the position they 
would have been in if Dr. Tuller hadn’t been killed. 

That is all I am going to say at this time, but I am 
going to have the privilege of responding or rebutting 
to Mr. Junkerman, and may I say this, Your Honor, that 
I hope you will permit me to do so after Mr. Junkerman 
finishes. 

Thank you. 

The Court: That is fine. 

Now, will you come to the bench, because you see we 
are getting into this business of recess. 


(Thereupon counsel approached the bench and the fol- 
lowing occurred :) 

The Court: We are getting into the situation where 
Mr. Junkerman will make his argument to the jury and 
then you will be given time, and we will be in the recess 
time. So I do not know what to do. 

Mr. Junkerman: I suggest this, Your Honor, that 
you let me take five minutes’ recess. I will adjust my 
things and go ahead with the argument, I will sum up, 
and then I think Mr. Chapman should sum up before we 
go to lunch. 


(980) 


The Court: Well, it is 11:45 already. 

Mr. Junkerman: All right. 

Mr. Chapman: I would hate to sum up if it is after 
my lunch hour. 

The Court: No, you are not going to sum up after 
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your lunch hour. We will get it all over with. I wasn’t 
going to send the jury out. 

Well, I am going to take a recess. 

(To the jury:) 


We will take a five-minute recess now, ladies and gentle- 
men. 

Just a moment, now, ladies and gentlemen: With the 
usual caution repeated now for the next to the last time. 
There will be, perhaps, one more time. 

We will reconvene in five minutes. 


(Thereupon counsel resumed their places in the court- 
room, after which a short recess was had. 


(981) 
The Court: Very well, Mr. Junkerman. 


Cuostnc ARGUMENT ON BEHALF OF DEFENDANTS. 


Mr. Junkerman: May it please the Court and ladies 
gentlemen of the jury: I want to thank you for the atten- 
tion that you have given to all of the evidence in this 
case, 

I am very grateful that you spent so much time and 
attention on the evidence and I feel that I am particularly 
grateful because I feel that you have followed the essen- 
tial testimony in this case carefully and I say it in view 
of the terrific distortions of the evidence that I have 
listened to from plaintiffs’ counsel during the last hour 
and a half. When there weren’t distortions, he manu- 
factured testimony and evidence himself and asked you to 
believe that to be facts in the case. 

Ladies and gentlemen, you are the judges of the facts 
in this case as the Court gives them to you. You will 
know what the facts are. You heard the testimony and 
you heard matters read to you. It is a perfectly proper 
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thing for counsel to sum up and point out the highlights 
of the testimony as he has seen them. It is a perfectly 
proper thing to do but it is not proper to refer to matters 
that are not testimony, are not evidence and tend to supply 
them when they do not exist and it isn’t proper to distort 
the (982) evidence. 

It is my function now to sum up the evidence, as I see 
it, and I will try, I will strictly try to adhere to the evi- 
dence in the case. When I finish my summation plaintiffs’ 
counsel has the opportunity to reply to me. I have no 
further opportunity to speak other than this occasion and 
when plaintiffs’ counsel is finished, the Judge will charge 
you and then the case will be submitted to you to decide 
the questions of fact. 

That is our American way of doing things and I feel 
certain that when you do decide the facts, you will return 
a proper verdict in this case. That is what I ask you to 
do in this case. 

What are the charges that have been made against the 
defendants? Well, I will try to just touch on those that 
plaintiffs’ counsel has enumerated today. Before doing 
so, however, let me say this: The Warsaw Convention— 
plaintiffs’ counsel has refered to it and I shall touch upon 
it with this in mind—remember the Warsaw Convention 
which is the governing law in this case, is a treaty of the 
United States and a part of the supreme law of our land. 
Under the terms of the Convention, plaintiffs have no 
right to recover anything in excess of the sum of $8,300 
in the absence of proof that defendants were guilty of 
wilful misconduct. Consequently, you heard many rash 
charges of willful misconduct by plaintiffs’ (983) counsel 
where it really doesn’t exist at all. Has there really been 
any proof in this case of willful misconduct on the part 
of anyone? 

Let’s examine in detail some of these preposterous 
charges of willful misconduct. With respect to Oudshorn, 
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apparently plaintiffs’ counsel dwelt at great length with 
Oudshoorn. Who is he? Where is he? What is he? 
Oudshoorn was examined before trial by the plaintiffs’ 
counsel in this case at the time he was working for 
Swissair, a Swiss aviation Company, stationed at Idlewild 
in Queens County in New York and that is where plain- 
tiffs’ counsel examined him. That is where this testimony 
was taken. 

What does he charge repeatedly and for the first time 
after this case was on did we hear of any such charges. 
In plaintiffs’ opening is the first time—— 

Mr. Chapman: Your Honor, I don’t think there is any 
evidence of that. I don’t think Mr. Junkerman is fairly 
arguing this case. 

The Court: Counsel has indicated to the jury, Mr. 
Junkerman, the acts of willful misconduct on which he 
relies, It serves no purpose to indicate to this jury what 
went on by way of preliminaries because we are not con- 
cerned with it. 

Mr. Junkerman: I will bow to Your Honor’s ruling and 
I will stay right in line rigidly. 

Let’s take the first charge with respect to Oudshorn. 
(984) He says that Oudshorn, this radio man to whom he 
has referred several times during this case, that Oudshoorn 
was on the defensive. I don’t know what he means by 
that. There is nothing that Oudshoorn was on the defen- 
sive about when he was testifying in this case at a time 
when he was employed by Swissair in this country. He 
wasn’t on the defensive on anything when plaintiffs’ 
counsel was examining him. 

He freely testified the best that he could. 

With respect to his charge that Oudshoorn was guilty 
of willful misconduct because he failed to fasten his seat 
belt. The only testimony with respect to that, incidentally, 
was in a deposition which was read to you. Here is what 
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Ondshoorn said. This is an answer to plaintiffs’ counsel’s 
question : 


“I didn’t have my safety belt fastened on that 
flight. I usually have my safety belt fastened but 
just this flight I didn’t have my safety belt 
fastened.” 


He was then asked by plaintiffs’ counsel if there was 
any reason why he didn’t have it fastened and he said: 


“No. I couldn’t say ‘yes’.” 


In other words, it was apparently something he forgot 
to do. After all, the fastening of a safety belt is some- 
thing that one does to protect oneself. That is the pur- 
pose of it. The purpose of a safety belt is when you are 
(985) sitting in the cabin of a plane or if you are sitting 
in your seat you put your safety belt on to protect your- 
self. Obviously, it would be a very easy thing for any- 
one to forget sometimes to fasten his safety belt. At most, 
that is all that Oudshorn did on this particular occasion. 

Remember another thing: These signs, “Fasten your 
seat belt,” that is a sign that is in the cabin, something 
that the passengers see in the cabin. That doesn’t flash 
on in the cockpit where the members of the crew are. 
Just another little thing to keep in mind in connection 
with this case. Certainly, how in the world could the 
failure of Oudshoorn to fasten his seat belt, his own 
seat belt, be willful misconduct? Certainly, he had no 
conception or consciousness that any such act could pos- 
sibly have injured any passenger. How could he? 

Now, the second charge of wilful misconduct is equally 
absurd. They claim that during the height of this dis- 
aster, Oudshoorn’s failure to grab his microphone and 
Parfitt’s failure to use his microphone and shout, “May 
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Day,” constituted willful misconduct. Just think of this 
disaster. 

Here is a plane taking off. No matter what you say 
about it, it wasn’t in the air more than 32 to 42 second. 
That is what we stipulated in the case and that is a part 
of the pre-trial record. That plane took off on that run- 
way and between 32 and 42 second it was down. How 
much time was (986) there? That means come to rest. 
That was after bing bing. 

It is perfectly obvious that that shudder that Oudshoorn 
testified to hearing was not a shudder when the plane was 
in the air. He thought it was, undoubtedly, but Parfitt 
said that that is the time the plane hit first. It hit, skidded 
along on the water and then the right wing was broken off, 
the gasoline from the ruptured tanks in that wing immedi- 
ately flowed into the passenger part of the fuselage be- 
cause the floor also—it wasn’t just part of it—the under 
part of the fuselage was broken. 

Several of the witnesses testified to that when they 
tried to go in. There was this big hole in the floor. 

Also remember this? In the front part of that plane 
where the crew was sitting, where they were, they were on 
top of the floor here (indicating). There was an under 
part of this plane where the wheels came but there also 
were baggage compartments and other storage places 
down below the flooring and that is where this battery 
was. 

How much was this part (indicating) gashed in and 
when water flooded back here (indicating), do you have 
any doubt that it flooded up front where this battery was 
stored? 

Coming back to the statement, again, that because with 
this—at this time the most unexpected thing, nobody knew 
what happened—I think there was read into evidence a 
statement by Oudshoorn when he said that as soon as it 
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(987) happened, the Captain said, “My God what has 
happened?” He didn’t know. Parfitt didn’t know. 
Oudshorn didn’t know. Something had happend. They 
didn’t know they were in water. They didn’t even know 
they had crashed in the water until it came up like that. 
It is very easy for an attorney sitting in his comfortable 
law office to decide a pattern of conduct for members of a 
flight crew after an unforeseeable disaster has occurred, 
as this one. It is very easy for an attorney to do that 
but I say this flight crew was faced with an immediate 
disaster that none of them even knew what happened so 
their reactions to it immediately were the reactions of 
any other normal human being—what has happened? 
What has happened? 

There wasn’t a long period of time. Of course, plain- 
tiffs’ counsel tried to create in your minds that there was 
a long period of time between the time that Oudshoorn 
said something about expecting or thinking the plane was 
going to crash and the fact that it did. 

I say to you that from the time of take-off until the 
first time it hit the water until the time it came to rest 
was that period between 32 to 42 seconds. 

Now here is what Oudshorn testified to in his deposi- 
tion and I quote it. He said: 


“As I recall, as soon as we hit the water the flight 
engineer switched off the main switch to avoid fire, 


of course.” 


(988) 


That is what Oudshoorn said. That is his testimony 
in-this case. -He also testified that it was impossible to 
send any radio messages since, and I quote, “we had no 
power.” That was his testimony. 

Parfitt testified that when you press—remember the 
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microphone that the Captain and the First Officer had— 
he said when you press that you get an electrical impulse. 
Obviously, with a plane full of fumes, an electrical im- 
pulse of any kind might cause an explosion. 

Plaintiffs’ counsel, again with regard to Oudshoorn, 
makes much of the fact that in answer to that one ques- 
tion that he gave at the time of the Irish inquiry later 
that day of the accident on September 5, that he said, 
“You first think of your skin and then of the microphone. 
That was my feeling because it happened so fast.” 

That is what Oudshoorn said. Contrary to his own 
statement there, what did Oudshoorn actually do? Let’s 
see how much he was just thinking of his skin. 

As soon as the panic was over, what Oudshoorn was 
talking about apparently was, at that second—you can’t 
think of everything. You have to take time to gather 
your wits about you when you suddenly crack up in an 
airplane. After his senses came to him as a result of 
the impact, he made several trips in the cabin to rescue 
passengers even though he was almost overcome by 
fumes on each occasion. He waded through (989) water 
almost waist deep into the cabin on these occasions. 

Later, he made an unsuccessful attempt to paddle 
around the wing to reach the occupants on the tail. Is 
that a man thinking of his own skin? It is ridiculous. 
That is the testimony in this case and it is uncontradicted. 

Plaintiffs’ counsel refers to Oudshoorn’s failure to ob- 
tain a portable radio transmitter from the rear cabin com- 
partment. He says that constitutes willful misconduct. 
What was the actual situation as was brought out in this 
case by the testimony of the witness and by the testi- 
tnony that you heard from depositions? 

Oudshoorn testified that it was impossible to go back 
into the rear cabin because the water level there was then 
shoulder high. That was his expression, shoulder high, 
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and he said that in the cloakroom where that radio trans- 
mitter was stored, the water level would have been over 
his head. That is exactly what he said, over his head. 
There was nothing in any of these acts of Oudshoorn 
that could possibly constitute willful misconduct. None 
of these acts of Oudshoorn were willfully performed or 
omitted with the knowledge that the performance or omis- 
sion would result in injury to passengers. On the con- 
trary, most of what he did was try to rescue passengers. 
Certainly, none of his acts were performed or omitted 
with reckless disregard of the possible consequences. 


(990) 


Really Oudshoorn’s main job as radio operator would 
have come into effect when they were out over the ocean, 
when there was no longer in range to talk through the 
microphone. That is when you have to use this C.W., 
this key, this Morse code to get your messages across. 
There was where his main function was. He was writing 
out a log at the time. That was his testimony, as I 
remember. He was starting to write out a log of mes- 
sages that he heard when the Captain flying the plane 
and the co-pilot in the right seat would be the persons 
doing all the communications with the tower when the 
plane was taking off. 

The radio operator had no right to interfere with the 
Captain and the co-pilot in the messages or transmis- 
sions. They were the ones who would do that. The fact 
that he had another microphone there didn’t mean that 
he was supposed to use it. Actually, at the time of take- 
off, he could have been sitting in any one of a number of 
places in the plane. It was not his post at that time. He 
had a free post. He could have been sitting in any num- 
ber of places in that cabin compartment. 
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He happened to be sitting in that particular seat. Let’s 
bear that in mind in view of what plaintffs’ counsel has 
said. 

With respect to plaintiffs’ contention that the failure to 
use the portable oxygen constituted willful (991) miscon- 
duct, what is the situation with respect to that? The only 
testimony on that point in this case was the testimony of 
Parfitt and the testimony of Oudshoorn. What did Par- 
fitt testify tof ‘Well, he said he never thought of oxy- 
gen. That is one thing. Then he also said that when he 
went back into the cabin he was so busy using his hands 
to save passengers that he held a flashlight in his teeth 
so he could see where he was going. How in the world 
could he carry a flashlight in his mouth, make his way 
through that broken fuselage, rescue passengers and still 
have a full face mask on with an oxygen bottle over his 
shoulder? That is the performance that plaintiffs’ coun- 
sel asks you to believe he should have done. Simply 
on its face it is ridiculous. 

In the first place, he would have had to put the mask 
over his face and tighten it. He wouldn’t have been able 
to use his mouth for the flashlight. He could carry the 
oxygen bottle on his back, spending half his time balanc- 
ing that on his shoulder to the detriment of what he was 
trying to do, rescue passengers. 

The oxygen bottle there wouldn’t have done the pas- 
sengers any good. All it would have done, if he had 
followed plaintiffs’ counsel’s present directions, all it 
would have done would have provided oxygen for him- 
self and that is all. It wouldn’t have facilitated his 
doing anything else in this emergency. i 


(992) 


‘With respect to that same portable oxygen bottle, Oud- 
shoorn said, referring to the cabin when he was in there; 
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it was dark and I quote, “It was dark and you were 
wading in the water and you couldn’t wade in the water 
with this portable oxygen mask on and a flashlight in the 
other hand.” Onudshoorn said, if you didn’t have the 
flashlight in your mouth and you had the oxygen mask on 
and the portable oxygen bottle balanced over your shoulder 
with your other hand, you would have no hands to do 
anything except trip and fall on your face. 

Are these crew members guilty of willful misconduct 
in attempting to reseue these passengers and nearly being 
overcome in the process? That does not make sense. 

Now, consider the plaintffs’ charge that the casting off 
of the dinghies constituted willful misconduct. What are 
the facts. And I say what are the facts because plain- 
tiffs’ counsel completely disregarded the testimony and 
disregarded the facts and made up his own statement and 
story and tried to persuade you to believe his testimony 
here this morning which is not correct. 

As to the first dinghy, the undisputed facts are that this 
dinghy left with the first load of passengers in charge 
of Parfitt pursuant to the Captain’s command to get help 
from shore. That was the testimony and he referred to 
this Irish regulation. I will refer to the same one that 
plaintiffs counsel referred to and I will reread it. 


(993) 


“The operator of the aircraft shall take steps 
to the satisfaction of the Minister—” 


that is the Irish Minister of Transport—— 


“to insure—” 


No, I think I am reading the wrong one here. I meant 
to read 30, excuse me. 
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Here is the one I meant, 30-1: 


“The pilot in command of a public transport air- 
eraft shall be responsible for the following mat- 
ters: ° * ° 


“(e) notifying the appropriate authority by the 
quickest available means of any accident involving 
the aircraft which resulted in the injury or death 
of any person or in substantial damage to the 
aircraft or to property.” 


Wasn’t that exactly what Captain Viruly was com- 
manding his first officer to do? Take these people that he 
had, get to shore as fast as you can and get immediate 
assistance because they had no other way to get it because 
of the destroyed and damaged condition of that plane. 

Incidentally, there is no question about the fact that 
when Parfitt left pursuant to that command of his Cap- 
tain, neither he nor any other member of that crew had 
any knowledge or information that there were any sur- 
vivors aboard the tail (994) of that aircraft or any other 
place in the aircraft. In other words, when he went they 
thought everybody who was left in the plane was dead. 
They knew nothing about anybody on the tail when that 
first dinghy left. 

Now, the second dinghy. You have the testimony of 
two witnesses, Webbink and Ondshoorn and their testi- 
mony in this case is undisputed. Webbink, you remember, 
was the third pilot-navigator. He was the one who dove 
out of the cockpit and he swam over to that wing, the 
cockpit door on this side (indicating). He dove off here 
(indicating) from this position in the plane, the cabin 
door, because he heard this man shouting for help who 
was hanging on this (indicating) wing tip. 

He must have been the one who probably dove out the 
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rear cabin door and swam around. At least, he heard 
him, so Webbink dove off and pulled this man on top 
of the wing and that is where these dinghies had come 
out. In the meantime, somebody had released them from 
inside the cockpit and so Webbink, after pulling this one 
chap up on top of the wing, managed to get the dinghies 
over to the position where the passengers and the other 
members of the crew were. 

In the meantime, some of them had gotten out on the 
wing from an escape hatch, I think as the testimony said, 
so you had the two dinghies stretched out and they were 
connected with the wing and they were also connected 
with the (995) forward compartment door. 

After getting that passenger on top of the wing and 
getting him safe, Webbink again dove in and swam back 
to the compartment door, as I remember it, and towed 
that first dinghy in and assisted in getting the other one 
tied up. 

After doing that, Webbink assisted the passengers that 
were available there to get into the dinghy. He then 
entered the cabin and assisted in rescue operations there. 
He went back on one of the several occasions that the 
Captain went back in. You remember that they had to 
take the Captain out about two times because he was 
fainting and overcome by the fumes and so forth, that 
were in the cabin, and it was Webbink who testified that 
on one of those occasions, he had to assist the Captain 
out for fresh air. 

He mentioned the fact that he fainted and then he 
used the word fainted and then he was dazed. He had a 
little difficulty in that particular expression. 

Then when that second dinghy departed, what were 
the facts about that second dinghy’s departure? It 
wasn’t at all the way plaintiffs’ counsel stated this morn- 
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ing. Nobody testified to that in this case, nobody but 
plaintiffs’ counsel here this morning. 

What did the witnesses testify to with respect to it? 
Here is what they said: Webbink explained that when 
they were there in that second dinghy apparently just 
(996) shortly before they probably would have left any- 
way, they heard this shout from the tail of the plane and 
it was then that they released the dinghy to try to get 
from the position up here (indicating) around to here 
(indicating) so they released the dinghy and tried to 
paddle but, because of the wind and tide, it took the 
dinghy away and they weren’t able to paddle around this 
wing to get here (indicating). That is what he testified 
to and, incidentally, there is nothing inconsistent with 
the wind blowing that dinghy away that way and with 
somebody coming out from an emergency hatch on this 
side (indicating) and going around because if a person 
came out of this righthand side in the stern of that plane, 
the wind and tide would have favored his swimming. 
That would have made it easy for him to do it because 
he wasn’t swimming against the tide and the wind so 
the same wind and tide that took that dinghy away was 
the one that assisted the swimmers in swimming for the 
tail and it was also the thing that brought that other 
passenger around this wing tip so rapidly so there is 
actually, from the inadvertent testimony of those wit- 
nesses, Ellis on the tail and this fact itself, it demonstrates 
that the wind and tide did influence the movement of the 
dinghy exactly as Webbink and Oudshoorn had said it. 

Oudshoorn similarly testified with respect to that dinghy 
leaving in the manner that Webbink explained it. (997) 
What Oudshoorn said was that the Captain intended to 
stay with the plane. Then they heard someone on the 
tail calling for help. Oudshoorn said that he suggested 
trying to go along the fuselage with the dinghy to the 
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tail but he said that Webbink said, “If you did that, with 
the condition of the props and the other parts of the 
plane there, you would probably rip the rubber dinghy” 
and if you did that, of course, it is obvious it would have 
been destroyed and everybody else, passengers and what- 
not, would have gone down, who were in that second 
dinghy so that didn’t make sense and Oudshoorn agreed, 
after Webbink told him that, that that wouldn’t make 
sense so then that is when they tried to paddle around 
and Oudshoorn too said that when they tried to paddle 
around, it was the wind and the tide that blew them away 
and prevented them from getting around that wing to 
the tail. 

After all, these rubber dinghies—they come out of a 
wing of a plane—are designed for what? They are a 
floatation device. That was the testimony, a floatation 
device merely designed to keep people afloat, if a plane 
goes down in the ocean. That is what they were intended 
for, to keep people afloat. They are intended to get the 
maximum number of people—that is why they are round— 
to get the maximum number of people they can hold. 

Of course, obviously, there is a limit to the number 
you can carry and also the mere fact that they have to 
(998) have them in a wing is an indication of the fact, in 
many cases, it would be unwise to try to stow them in the 
eabin of the plane itself, that is, so far as those rubber 
dinghies are concerned. That is why they are not steer- 
able. They are not like a boat. They are intended to 
keep people afloat until help comes. 

However, here within a mile and a quarter of the 
airport, when the first dinghy went off certainly Parfitt 
assumed that he would be able, with the one or two 
members of the crew that he had there, he assumed he 
would be able to get to shore but you know all the trouble 
he had but that was the situation. 
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You cannot carry boats. You cannot carry oarlocks 
and things like that in a plane. It is impossible. 

At any rate, ladies and gentlemen, certainly, there 
wasn’t anything in any of those acts with respect to those 
dinghies that could possibly, under any stretch of the 
imagination, be deemed or considered to be acts of willful 
misconduct on the part of anybody. 

Then plaintiffs’ counsel jumped to another one. He 
said that the failure of the crew to advise the passengers 
of the location of the life jackets—I think that is what he 
said—was willful misconduct. He referred, too, to the 
fact that this plane flew over the water from Amsterdam 
to Shannon. Certainly, it did, but he didn’t tell you the 
(999) short period of time that it would be over the 
water on that flight. Certainly, it flew across the Irish 
Sea from London, say, but he didn’t tell you how short a 
period that was. He didn’t tell you the fact that those 
flights are all less than 30 minutes over water with this 
type of plane. 

The Irish Government regulation, which I started to 
read before, is quite specific about this. This is Article 
VI, Paragraph 5, of the Irish Regulations that were read 
to you. It said: 


“The operator of the aircraft shall take steps to 
the satisfaction of the Minister to insure—” 


and then three is the one that 


‘Gf a landplane is to be flown over water beyond 
30 minutes’ flying distance from a shore”— 


You see there is the point—— 


“beyond 30 minutes from the nearest shore the 
passengers are shown, before the take-off or before 
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reaching 30 minutes of flying distance from the 
nearest shore the position of life belts or equivalent 
and their method of operation.” 


On the Irish map, 30 minutes from shore. Here (in- 
dicating) is your Shannon Airport and here (indicating) 
is Kilkee right down here (indicating). Well, they had 
any time after 30 minutes after it passed Kilkee to do 
that (1000) under that regulation. That is what that 
regulation means. It really had nothing to do at all with 
the situation of the plane crashing less than a minute 
after take-off, the way this plane did, on the morning of 
September 5. It just has no relationship to it. 

Incidentally, with all this picture that plaintiffs’ coun- 
sel has manufactured about what a life vest would have 
done or could have done, had it been there, which he says 
it was not but we say it was, do you remember the testi- 
mony of Mr. Ellis when he said he jumped up? He said 
he saw a man who was already stuck in that escape hatch. 
Do you remember? He was stuck there. What would 
have happened to him if he had tried to put a life vest 
on? What would have happened to Ellis or Mr. Tuller if 
he saw it, which he may have, but let’s suppose, for the 
purpose of argument, do you think he would have stopped 
to put it on while trying to go through some place where 
somebody was squeezed in that particular hatch if that 
is the fact? 

All we have on that is Mr. Ellis. Nobody else knew 
anything about that but him. 

‘As to these various other contentions that plaintiffs’ 
counsel has touched upon, and it was awfully hard to 
follow them, but he mentioned emergency lights. Well, I 
think Mr. Bruynesteyn was pretty clear about the situa- 
tion. He told you what those emergency lights were 
and he also (1001) said that the emergency lights on this 
plane completely complied with what was specified in the 
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Manual. It was completely in accordance with the Manual 
and he also told us with respect to those emergency lights 
that were operated by battery. He explained where they 
were and they were not above the floor in the cockpit 
where the crew was. They were down below. They were 
down below where all that water was and, since plaintiffs’ 
counsel referred to the battery in your car, imagine what 
would happen to the battery in your car if the front part 
of your car was under water. Do you think your battery 
would operate? Of course it wouldn’t and that was the 
situation here. 

Again, he has commented upon the fact that the dinghy 
drills were conducted in a swimming pool. It is obvious 
why they were conducted in a swimming pool. You 
certainly wouldn’t take a flight crew out in the middle of 
the ocean and set them loose in a dinghy for practice 
purposes. The idea of the whole thing, the drill, was 
to explain to them what the dinghies were, how they were 
inflated and what was in them and to familiarize them- 
selves with them and you could do that just as well in a 
swimming pool as you could do it in any other safe 
body of water. 

Again, he also made comments about the paddles but, 
after all, you must bear in mind that these were canoe 
paddles, certainly the same as any other canoe paddle 
that (1002) you have ever used, but the main purpose of 
this big round inflated rubber dinghy was to keep people 
afloat and the paddles were not there for the purpose of 
trying to steer courses. That was not the purpose. The 
main purpose was to keep people afloat in those dinghies. 

I think the final thing mentioned by plaintiffs’ counsel 
is that it is claimed that Sabena was guilty of willful 
misconduct. What did he say about Sabena? If I recall 
correctly, he said that Sabena was guilty of willful mis- 
conduct in failing to maintain a flight watch and in 
failing to alert the rescue equipment. 
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What are the facts in this case? The Sabena office 
was in charge of Mr. Cousins, that is true. He had four 
assistants that were on duty all during the night of 
September 4 and 5 in that office. The way plaintiffs’ 
counsel put it, it sounded as though Mr. Cousins was all 
alone there and he just went out. 

Of course, that wasn’t the situation. Remember, too, 
that there was no reason, no reason in the world for any- 
body in the Sabena office or anybody in KLM at that 
Shannon Airport to think otherwise than that plane was 
safely flying on its course across the Atlantic Ocean en 
route to Gander, no reason whatsoever why they shouldn’t 
have thought so and they did think so. 

You remember the actual situation at that Shannon 
(1003) Airport. They had full facilities. They had what 
they called tower control, people in the tower that talked 
to the planes that cleared them for take-off and landings 
at the airport. 

Then they had area control with full communication 
facilities who kept a watch on the plane, kept in contact 
with it from the time it left the immediate vicinity of the 
airport until it got out of that Shannon control area 
which went all the way to the cost of Ireland and a little 
beyond, beyond Kilkee. 

Then they had that Overseas Oceanie Control, remem- 
ber that? That is the Oceanic Control that communicates 
with the plane all the way across the ocean. They also 
had GCA. That is Ground Control Approach, assistance 
for having planes come in under adverse weather condi- 
tions and go out that way and so forth. 

All of those functions, all of those modern functions 
were owned, operated and controlled by the Irish Govern- 
ment and Irish officials and Irish people. Is there any- 
thing strange about that? It would be abnormal if it 
weren’t that way, whether it be in Ireland or whether 
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it be here in the National Airport or whether in the Idle- 
wild Airport in New York or any place else. 

The normal functions were performed by the Irish 
Government people. What could Cousins do that they, 
themselves, hadn’t? Remember the only thing that 
Cousins could do, if he (1004) did know that the plane 
hadn’t answered, was to call up those very people and 
ask them to get in touch with the plane, if possible. Isn’t 
that exactly what the Irish officials were doing from the 
very second that the plane took off? 

You heard read to you yesterday and partially the 
evening before, this long list of communcations that went 
on from the tower, from the area control, from oceanic 
control, from GCA and the logs that they had with re- 
spect to all the attempts that were made to try to com- 
municate with that plane from the second it took off and, 
if you look at the logs and the record of communications, 
you will find that practically every minute or every other 
minute there was a call and sometimes, in the matter of a 
minute, they would call about six times. 

The difficulty was, and this was the irony of the situa- 
tion, the real irony of the situation, ground control ap- 
proach, radar, which normally you would depend upon 
for accurate information, some time after the take-off re- 
ported that the plane was spotted some place, I don’t 
know exactly where it was, but my recollection is it was 
some place beyond Kilkee over the ocean en route. That 
was right in the communication. 

It was read to you by Mr. McQuillan yesterday. That 
was unfortunate, erroneous information and probably on 
that scope they picked up some other plane and they 
thought (1005) it was this one. The other unfortunate 
information—I don’t know whether it was an hour or two 
later, I don’t know how much time, but very much later 
than the take-off, and my best recollection is it was some- 
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where between an hour or two later—a plane in the air, 
of another company, reported hearing a communication 
from the plane en route so, therefore, you had a second 
misleading information being given to tower control, to 
area control and to oceanic area control so that is why 
they were calling Prestwick. They were calling every- 
where. 

No one dreamed, no one had the faintest idea the plane 
had crashed on take-off. Unfortunately, again, the dark- 
ness. Even some of the testimony, as I recall it, was even 
when they shot off flares at first they couldn’t be seen 
when they were on the mud fiat. When they shot them 
off, they didn’t see them at the airport and other airplanes 
flying over didn’t see them. It was only much later in the 
morning that any plane reported seeing half a dozen 
people and seeing flares shot off. That was the situation. 

There wasn’t a single solitary thing that Cousins could 
have done that wasn’t being done. Obviously, you can’t 
send out rescue facilities to a crashed airplane until you 
know where the airplane has crashed. Once that was 
known, when the first survivors came ashore, of course 
all facilities were quickly put into action. 


(1006) 


I think, if I remember the testimony correctly, and I am 
not too sure about it, but I think Melling testified that 
when he heard about it—it was shortly before Webbink 
came ashore and he checked and found out that they had 
already started. They must have gotten word from the 
plane in the air about people being down on the mud 
flats. They were sending out rescue facilities for them. 

I don’t think, even at that time, they knew that those 
people were from the plane. It wasn’t until Webbink 
actually got ashore, covered with mud, that then they knew 
for the first time that that was what happened to PH- 
LKY. 


625a 


Closing Argument on Behalf of Defendants 


Instructions to Jury 


Ladies and gentlemen, in conclusion I just want to say 
that I am sure that you will follow the charge of the 
Court and the Treaty and laws of this country as well as 
the dictates of your conscience, acknowledging the fact 
that there was no willful misconduct on the part of KLM 
or Sabena in this case. If you do so, I am confident that 
you will bring in a verdict for the defendants on this 
charge of willful misconduct. 

This is my last word to you on this case. As I said 
before, I have no chance to reply to anything that plain- 
tiffs’ counsel might say in his reply to what I have had 
to say. I urge you to bear all of these facts in mind and 
when you hear something which you know is not true, 
reject it. 

I request that, if you believe as I do, that there (1007- 
1008) was no willful misconduct attributable to the de- 
fendants in this case, that you do not hesitate to say so 
by bringing in a verdict for the plaintiffs for $8,300. 

Thank you. 

The Court: Very well. 

We will suspend at this juncture and Mr. Chapman, 
representing the plaintiffs, you will have a period of time 
not to exceed one-half hour wher we reconvene. 

We will reconvene at 1:45 and from 1:45 to 2:15 you 
may reply, Mr. Chapman. 

I am going to keep you all together at this time and you 
will go to lunch as you are all taxpayers, as well as the 
rest of us, so take them down, Mr. Marshal. 

For the last time, do not talk about the case with each 
other or with anybody else and be back here at 1:45. 

Thank you. 


(Thereupon, at 12:30 o’clock p.m., the luncheon recess 
was taken until 1:45 o’clock p.m.) 
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AFrrerNoon SESSION 


(The trial was resumed at 1:45 o’clock p.m., pursuant 
to the recess period.) 


Ciosinc STATEMENT ON BEHALF OF PLAINTIFFS. 


Mr. Chapman: May it please Your Honor and ladies 
and gentlemen of the jury: At this time I do not think— 

The Court: I think you will have to keep your voice 
up, Mr. Chapman, please. 

Mr. Chapman: Yes, sir. 

I do not think it would be amiss for me to argue that 
this willful misconduct means a deliberate act or a deliber- 
ate omission, done or omitted, in reckless disregard of the 
probable consequences, but it has nothing to do with any 
intention to harm or any illwill or intent to kill, or any- 
thing like that. But the deliberate act, now, we have in 
mind, and let me talk about Mr. Junkerman’s argument 
from this morning. 

During this relatively brief time that the crew was 
there, and loading these dinghies from the particular part 
of that plane, it was about 15 to 20 minutes at most, and 
there was no hurry about it. 

Mr. Parfitt, Captain Parfitt, himself, told Captain Viruly 
that there is no hurry, the plane is not sinking, we are 
here, and let us stay a little longer. 


(1010) 


Now, in other words, there was no crisis. But bear this 
in mind, that these crews are supposed to have been 
trained in emergency procedure. They are supposed to be 
trained in emergency procedure, and not lose their radios 
in an emergency, but to handle the emergency, and that 
was the purpose of the emergency procedure. 

Now, Oudshoorn didn’t fasten his seat belt. That he 
admits, and there is no dispute about that. 
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Mr. Junkerman said that the only purpose of that 
seat belt was to protect Mr. Oudshoorn, when he read 
something from Mr. Oudshoorn’s depositon. 

But I don’t consider that exactly so, but he did read 
something from Mr. Oudshoorn’s deposition, and I would 
like to read you what Mr. Oudshoorn said about the reason 
he was required to keep the seat belt fastened. 

I think this was read to you before but that was a long 
time ago. 

I said: What is the purpose of the seat belt? 

Answer: Well, in case of accident or in a sudden stop 
or acceleration that you will not be thrown out of 
your seat. 

Question: And you can continue your duties? 

Answer: That is right. 

Question: If you are not thrown out of your chair? 


(1011) 


Answer: That is right. 

He said he could continue his duties if he wasn’t thrown 
out of his chair, and that was the purpose of the seat belt. 

And that is the purpose of the seat belt, in case he was 
thrown out of his chair. 

We have seen he was thrown across the aisle, and he 
wasn’t able to send that distress message, which might 
have been sent, and it would have avoided all this helter- 
skelter on the airways, and trying to locate the plane, 
which came too late. 

Now, these dinghies, as Mr. Junkeman says, they are 
flotation devices, and they are not meant to be paddled 
around, but the paddles were provided for some purpose, 
but the crew never used them, or that they weren’t suitable 
for use. They didn’t try them out. 

Now, you all know that Holland is in water country, and 
there is water everywhere, and they could have gone out 
in a canal, or a lake or on the beach, but they went to a 
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YMCA swimming pool, and they didn’t try to use the 
paddles. 

Of course, it was a flotation device, and they knew the 
paddles weren’t of any use, and yet, Viruly, when he 
claims he went to pick up Dr. Tuller, he tried to get there 
by the paddles, and he cut his lines loose, and he tried 
to get there by the paddles, which was a deliberate (1012) 
act in reckless disregard of the probable consequences. 

The probable consequences were that he would not be 
able to reach Tuller when he cut his lines. 

Now, we are told that it was dangerous to try to use 
this radio transmitter with the gasoline fumes, but there 
weren’t any fumes when Oudshoorn was up there in the 
air, thrown out of his seat, there weren’t any fumes. 

There weren’t any fumes when the plane was descending 
into the river, and there weren’t any fumes of gasoline 
when the plane first hit. 

That gasoline that made those fumes, as Mr. Junkerman 
told you, came from a tank on the wing, and that had to 
spill out and flow into the plane before the fumes got in 
there. 

So we have a long period of time there when there was 
no danger there from fumes, from being set off by this 
little impulse of pressing a button, and I don’t believe it 
would, anyway, because the engineers who designed that 
by-pass so that the radio would continue to operate, did 
it for the very purpose of permitting that radio to operate 
when, for safety reasons, the engineer had to throw the 
main switch. That was the very purpose of it. 

Now, as to time, of course, we know that there was a 
time in there when the switch was thrown, but Oudshoorn 
was clear on the point on this flight that he (1013) felt 
that shudder and was thrown out of his seat, and that 
plane hadn’t hit the water, and I would just like to read 
just exactly what he said, now. 
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Preliminarily I said: Did you notice whether any other 
crew members had their belts fastened? 

Answer: I am pretty sure that the pilot and engineer 
had their seat belts fastened. 

Question: You were thrown out of your seat by the 
shudder; is that right? 

Answer: Yes. 

Question: That is before you hit the water? 

Answer: Yes. 

And then Mr. Junkerman said. Did you say you were 
thrown out of your seat before you hit the water? 

The Witness: That is right; yes. 

Question: Did you have a sensation of dropping after 
you felt that shudder? 

Answer: Yes, I certainly felt that, that we were 
descending. 

Now, there are no fumes then. 

Now, the life belts. It seems that a man was stuck 
in the window. We don’t know how bad he was. 

We know it wasn’t Dr. Tuller because Ellis said that 
Dr. Tuller swam out to the tail after he got there, and 
this man that was stuck in the window Tuller helped to 
(1014) get through, pushed out, but went out ahead, either 
of Tuller or of Ellis. 

But the windows are provided for emergency evacuation 
for that very purpose, and I assume that it would have 
been wide enough for the average person to get through 
with a belt on. 

But, at any rate, had Dr. Tuller known where the belt 
was, he could have taken it and gone through with it in 
his hand and put it on after he got to the tail, and that 
would have saved his life, but instead of telling where it 
was, they said it was in one of three places. 

Mr. Junkerman says that they didn’t have to tell them 
that under this regulation until they got 30 minutes over 
the ocean. 
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Well, if they didn’t tell me at Schipol, and I think that 
there is something in the record how long it took them 
to fly from Schipol to Shannon, and now a large part of 
that trip is over water, and I think the trip was about an 
hour—— 


Mr. Junkerman: I object to this, if Your Honor please. 
I object to counsel testifying. 

The Court: Well now—— 

Mr. Chapman: All right. 

The Court: Now let me say this: I do not think in the 
circumstances, Mr. Junkerman, that counsel is (1015) 
testifying. He is merely trying to recollect and suggest to 
the jury that his recollection is such-and-such with refer- 
ence to the interval of time it took to fly from Amsterdam 
to Shannon. 

The jury, however, is the governor of what was said 
from the standpoint of the testimony. 

Mr. Chapman: It is a geographic fact that it is a 
number of miles. 


So they said, it is in one of three places. I say that 
is a deliberate violation from high sources in KLM be- 
cause that little brochure about it was prepared up above 
somewhere in the office. 

Ask yourselves if that is the type of information that 
the Irish regulations require these passengers to have, 
that the life vest is in one of three places on this plane, 
and that you put it on by doing this and that and doing 
the other thing, without any demonstration, by someone 
who knows how it should be operated. 

There is a deliberate piece of misinformation; they 
gave the passengers. 

Now, the portable radio, I said in my original summa- 
tion to you, that I thought Mr. Oudshoorn was on the de- 
fensive when he said that the water was too high for him 


631a 


Closing Statement on Behalf of Plaintiff's 


to get back there, and I stick to that, and I think he felt 
that he had to explain something about it, and he did, 
and he (1016) said the water was too high. 

But Mr. Parfitt didn’t say the water was too high. He 
went farther back in that plane than Mr. Oudshoorn. Mr. 
Parfitt went back of the break in floor, and so I asked Mr. 
Parfitt: 


Now, you said, and you heard him say that, that you 
could not get back of, aft of the hole. That is back of 
hole. 

Was that because of the gasoline fumes, was it? 

Answer: That is right. 

And that was the only reason, wasn’t it? 

That was the only reason. 


Now, that is Parfitt. 

And more than that, we know that Mr. Webbink testified 
that no water came in his compartment, which was right 
next to the cockpit. 

And Mr. Ellis testified that the water level, when he got 
out of the plane, was three or four feet below the window 
from which he jumped. 

And water, of course, is always on the level. It wasn’t 
any higher at one point than the other. It is not higher, 
it is just about the same, and you can take these exhibits 
and draw your own line, and one point of reference is 
three or four feet below that back emergency window, and 
the other point of reference is the floor of the cockpit, and 
(1017) if you draw your line, you will see where the 
water would strike all down that plane. 

Now, this portable oxygen equipment. Mr. Junkerman 
would have you believe that it was quite an_event to be 
able to put that on and navigate with it. Well, it was the 
equipment that they, themselves, had provided for pur- 
poses just like this, and I don’t think it was—I think it 
was all right, too, I mean, they described how it was put 
on, and strapped and thrown over the shoulder, and you 
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put your mask on, and, of course, you have a glass in 
the mask so you can see, and so you have both hands free. 
If you need a flashlight, you have got one flashlight, and 
pick up the emergency radio transmitter with this hand, 
it was light, made of aluminum and walk on back with it, 
and it is as simple as that. 

Oudshoorn, one of his last duties, before leaving the 
ship, was to save passengers, yes, and get as many as you 
can, but your last thing you do when you leave that ship 
is to get that emergency transmitter, and that is very 
important because the lives of everybody depend on get- 
ting the message to the shore as quickly as possible. 

And that was the last resort they had, that emergency 
transmitter, because by that time, I agree, 15 or 20 
minutes later, the battery was flooded. 

I don’t think the battery was flooded immediately (1018) 
when the plane hit because those wheel wells are closed, 
and the gear was up, and it went in, but the water got 
jn there, and by the end of 15 or 20 minutes these bat- 
teries were flooded, I agree. 

But they had that last recourse to use that transmitter, 
and if they had, then there would have been no trouble. 

Now, another way to get that transmitter was to get at 
it from this door right by the galley, and the door can be 
opened from the outside, the testimony is, and if they 
could not walk down the plane, they could get at it from 
this door. When the plane was loaded the trailing edge 
of the wing overlays that door. 

All you have to do is open that door, walk in, pick up 
the transmitter and off it goes, off goes the S.0.S. message. 

Now, Sabena. Don’t you suppose that there was some 
reason why Sabena was told to advise KLM, the opera- 
tional representative of KLM, if there was any trouble 
developed on the plane? Was that just a lot of nonsense? 

KLM told Sabena right in the contract, keep our opera- 
tional representative advised of all plane movements and 
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all instances affecting planes, and that operational repre- 
sentative was the Irish Airways, who never came into the 
picture with all of these messages, A, B, C, O, and (1019) 
what have you, and not until 4:40 did they know anything 
about the fact that PKY hadn’t been heard from since 
takeoff. 

And this blip that somebody saw in a radar scope out 
at Ballygireen and thought it was PKY, Sabena knew 
nothing about the blip. They weren’t lulled to sleep by 
the blip because they knew knew nothing about the blip. 

That blip business was between the tower and Bally- 
gireen or some other station. Sabena knew nothing about 
the blip, and they weren’t lulled into any false sense of 
security, by somebody telling them, I see him now at 2344 
west. 

Then this message that came in at 4:15 that another 
plane was talking to PKY. Mr. Junkerman mentioned 
that. Again, Sabena knew nothing about it, but that was 
canceled five minutes later, canceled five minutes later. 
That is a mistake. Whatever the plane was it was not in 
contact with PKY. 

So that didn’t lull Sabena into a false sense of security 
for very long. 

Now, in closing, I am just going to say that we have 
here evidence which we think will justify you in finding 
that there was willful misconduct as defined, as the Court 
will define it, a deliberate act done in reckless disregard 
of the probable consequences. 


(1020) 


One, when KLM failed to comply with the regulations 
and tell the passengers where the life vests were kept, and 
how to put them on. 

And, two, that Oudshoorn deliberately violated the 
regulations by requiring him to fasten his seat belt and 
as a direct consequence of that set up a chain of circum- 
stances which prevented him from sending messages, 
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which, in turn, prevented Tuller from being saved, and 
that is a willful, a deliberate act on Oudshoorn’s part, 
and he didn’t say he forgot. 

I asked him why. Did he have any reason for not 
fastening that belt, and he said, no, I didn’t. He didn’t 
say I forgot; he didn’t say it was broken; he said: I just 
didn’t. 

And so, then, there is a deliberate act of Oudshoorn’s 
in failing to pick up that radio transmitter. There was no 
hurry. The plane wasn’t sinking. In fact, the tide was 
going down. If there had been any water in there, it was 
getting at a lower level all the time, and it went down 
until, the evidence is, 4:15, when it started up again. 

I say Captain Viruly deliberately cast that flotation 
device off when he knew or should have known that the 
paddles were useless in reckless disregard of the conse- 
quences. 

He knew Tuller was there. He had plenty of rope 
(1021) to drift it down to the tail and use the rope to 
bring it up from the tail, and he deliberately cast off in 
reckless disregard of the probable consequences. 

The probable consequences were that he would be swept 
away and wouldn’t be able to reach Dr. Tuller, and Dr. 
Tuller would be left there to the mercy of the tide, as he 
was, which was coming in, and it was a 20-foot differen- 
tial, and it would have been over his head if they hadn’t 
gotten there sooner. 

Cousins deliberately left his post. That man was in 
charge. He was the chief dispatcher at Sabena. He 
deliberately left his post and cut off the monitor in the 
middle of a message and didn’t hear the plane respond 
to that, you are off at 2:38, and didn’t hear the tower 
frantically calling, King Yoke, do you read? 

He didn’t pay any attention to the message that came 
from the tower at 3:25, no contact with PKY. He was 
out at that time. 
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He came back about 4:00 o’clock, and nobody told him 
about it, and he didn’t look in the log, although the mes- 
sage was written up in the log, and so he never ealled 
KLM’s operational representative, the Irish airlines, the 
Irish airlines, who could have sent a plane up along that 
track, with lights on, and that is a normal way, a sensible 
way, to search for a plane, to send it right out on 14, 
with (1022) lights on, and there is your plane. They 
didn’t call the operational representative. 

Now, ladies and gentlemen of the jury, that is all. The 
case is with you, and it is in your hands, and the re- 
sponsibility rests in your hands, and the responsibility 
on Mr. Madden, and Mr. Walcott and me has been a very 
heavy one, and I am passing that responsibility over to 
you. Now it is your job. 


(Thereupon the Court charged the jury as follows:) 


Charge of the Court to the Jury 


The Court: Members of the jury, we have now reached 
the stage in these proceedings where it becomes the func- 
tion and the duty and the responsibility of the Court to 
instruct you as to the law that governs, so that being so 
instructed you may weigh the evidence on both sides that 
bas been presented, and in weighing the evidence apply 
the law as given to you by the Court to the facts, which 
will be found by you as a consequence of that action, and 
therefore in the circumstances to do justice between the 
parties. 

Now, this has been a long trial in a sense, and it has 
been a long trial by virtue of the circumstances of the 
ease over which no one actually had any control. 

This suit was filed in August of 1955 and the occur- 
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rence with which we are concerned occurring in Septem- 
ber (1023) of the previous year, and then inasmuch as 
the plaintiffs live in this area, certainly, of course, they 
had a right to bring the action in a court where they could 
find the defendants, and both the defendants do business 
within the jurisdiction of the court. Then, of course, it 
became necessary by virtue of the fact that the occur- 
rence with which we are concerned occurred almost three 
thousand miles away, it involved many many problems of 
law, and it involved the necessity of taking the deposi- 
tions of many people, whose testimony might or might 
not be necessary as counsel would finally conclude, and 
that is a responsibility of counsel on both sides, and that 
takes considerable time. So, therefore, then by virtue of 
the nature of the case, there were certain preliminary 
matters with which you are not concerned that had to 
be disposed of, and indeed, during the course of this trial, 
as I indicated to you, and as you know by the recesses 
that were taken, other matters which in a case of this 
character would come up had to be disposed of before 
you, from the standpoint of your responsibility and your 
function, were brought into play. So I mention that to 
you because as citizens you ought to know that it ordi- 
narily does not take as long a period of time for the 
ordinary case that has none of these strange factors in- 
volved in it to go to trial. 

You can under the system of certification that we now 
bave here in an ordinary accident case, or the ordinary 
(1024) civil jury case, go to trial if it is a jury case 
within four months after certification, and that is quick 
enough for anyone. If it is a non-jury case, you can go 
to trial within a month. And lawyers of large experience 
have said, and judges who are concerned with the trial 
of causes, and not with reviews on appeal, have said that 
the desirable time is a year. 
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Now, I mentioned, as I have said, those things to you 
because I think as citizens called here to perform a duty 
such as you have been called upon to perform, are en- 
titled to know why this case has been in the process, so 
to speak, of gestation for so long a period. 

Now, this is an action to recover damages for death 
brought by the plaintiff as the duly appointed executrix 
of the estate of her husband, the decedent, in her own 
behalf and in behalf of two minor children, as the result 
of the crash of a Constellation plane owned and operated 
by the defendants, commonly known as KLM, a Dutch 
corporation engaged in public transport by air for hire, 
and against the second defendant, commonly known as 
Sabena, a Belgian corporation, similarly engaged in in- 
ternational transportation by air for hire, and a corpora- 
tion organized and existing under the laws of Belgium, 
and the agent of the defendant KLM at Shannon Air- 
port, Ireland, engaged in performing certain despatching 
and flight watching services in connection with the opera- 
tion of KLM aircraft at that airport. 


(1025) 


Now, the plane with which we are concerned, as you 
will remember, PH-LKY, a technical name, had taken off 
from Amsterdam for Shannon, Ireland, Gander, New- 
foundland, and New York. It arrived at Shannon on the 
first leg of this flight, and shortly after takeoff from that 
airport in the early morning of September 5th, 1954, the 
plane crashed, with the resulting death of Mr. Tuller, 
out of which fact, as I have said, this lawsuit springs. 

Now, the Court has ruled as a matter of law, and you 
are now so instructed, that this flight was international 
air transport, transport by plane from one country to 
another, and as such it is governed by the terms of what 
is known as the Warsaw Convention. 
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Now, the Warsaw Convention was a Convention that 
was had in 1929 in Warsaw, then free Poland. It was a 
treaty to which the United States, Holland, Belgium, and 
Ireland are all signatories, together with most of the 
nations of the western world engaged in this type of 
activity. I said that they were signatories, that is, the 
Convention was an instrument which the parties have 
formally and solemnly agreed shall govern in such cir- 
cumstances as we are concerned with here. This case, 
therefore, is to be determined or resolved or decided, 
if you want to put it that way, with reference to the terms 
or the provisions of this convention as they apply. 

This Convention, that is, the law which govern (1026) 
here, is divided up into sections called articles, or para- 
graphs, if you will. With most of them you are not 
concerned, and I shall address myself only to those with 
which you are. 

Article 1 provides that this Convention shall apply to 
all international transportation of persons, baggage, Or 
goods performed by aircraft for hire. It is admitted by 
both parties that this was international transport for 
hire. The Court has ruled as a matter of law in those 
circumstances that the Convention applies. So much for 
Article 1. 

Now, Article 17 provides: “The Carrier’—that is, the 
airline,—“shall be liable for damages sustained in the 
event of the death or wounding of a passenger or any 
other bodily injury suffered by a passenger if the acci- 
dent which caused the damage so sustained took place 
on board the aircraft or in the course of any of the op- 
erations of embarking or disembarking.” 

In other words, under the terms of this section, there is 
what we call upon a carrier a presumption of liability. 

However, by the provisions of Article 20, and I just 
referred now to Article 17, but by the provisions of 
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Article 20, Article 17 is qualified or limited because 
Article 20 provides: 


“The carrier’—that is, the airline—“shall not 
be liable if it proves that it and its (1027) agents 
had taken all necessary measures to avoid the dam- 
age or that it was impossible for it or them to take 
such measures.” 


Now, in this case you are going to hear much about 
the burden of proof. I will define that term to you later. 
Be it sufficient, however, to observe in this connection that 
you note that Article 20, as I have said, provides that the 
carrier, the defendants, shall not be liable if they prove 
that they or their agents had taken all the necessary meas- 
ures to avoid the damage, or that it was impossible for 
them to take such measures. If you should conclude, 
therefore, in the circumstances and upon the evidence in 
the case that those defendants have met this burden, have 
established that, then that would end the case, and that 
would mean in the common language of every day that 
the plaintiffs would be entitled to recover nothing, and 
you are so instructed. 

However, I talked about Article 17 and Article 20; now 
Article 22. Article 22, however, provides that if the de- 
fendants, that is, the carriers, fail to prove that they or 
their agents took all the necessary measures to avoid the 
damage, or that it was impossible for them to take such 
measures, then they would be liable, and their liability 
under this section, however, is limited to $8,300, and that 
is all the plaintiffs in this case would be entitled to re- 
cover, unless, under another article, 25, the plaintiffs show 
that (1028) the damage of which they complain was caused 
by the willful misconduct of the defendant KLM, the de- 
fendant Sabena, or the defendants KLM and Sabena. 

Now, the Court in this case has ruled that Sabena was 
the agent of KLM. 
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The plaintiffs claim that either one of the defendants 
or both of them were guilty of willful misconduct as that 
term is used in the Convention, and that as a consequence 
they are entitled to damages, if anything, over and above 
the $8,300. 

Now, naturally, the first question that arises in your 
minds is: What is willful misconduct? And upon whom 
is the burden of proving willful misconduct? 

First, you are instructed that as a matter of law, the 
burden of proving willful misconduct rests upon the plain- 
tiffs by what we call the fair preponderance of the evi- 
dence. 

Second, what is willful misconduct? Willful miscon- 
duct is the intentional performance of an act with knowl- 
edge that the performance of that act will probably re- 
sult in injury or damage, or it may be the intentional 
performance of an act in some manner as to imply reck- 
less disregard of the consequences of its performance; 
and likewise, it also means the intentional omission of 
some act with knowledge that such omission or failure 
to act will probably result in damage or in injury, or the 
intentional omission of some act in a manner (1029) from 
which could be implied reckless disregard of the probable 
consequences of the omission. 

Tf you should conclude, therefore, in this case that 
there was no such willful misconduct upon the part of 
either, or both of the defendants, as I have defined that 
term to you, you must stop right there since the plaintiffs 
have failed to establish their case in that respect; and in 
that event, if the defendant airlines fail to prove that 
they have taken all necessary measures to avoid the dam- 
age, or that it was impossible for either of them to take 
such measures, then the plaintiffs would be entitled to 
$8300 only, as I have said, and you are so instructed. 

If, however, you find that the defendants, that is, the 
airlines, or either of them, committed one or more acts 
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of willful misconduct, as I have defined that term to you, 
then in that event you must go on a step further to con- 
sider whether or not such willful misconduct, if you should 
find such to exist, was the proximate cause of the death of 
Mr. Tuller. 

Now, proximate cause is that cause which in natural 
and continuous sequence, unbroken by any efficient inter- 
vening cause, produces the injury and without which the 
result would not occur. It is the efficient cause, the one 
that necessarily sets in operation the whole business, the 
factors that accomplish the injury. 


(1030) 


Down to the language of every day, it is the thing that 
presses the button and pulls the switch. It can operate 
directly or by putting intervening agencies in action. 

In other words, if you find that willful misconduct upon 
the part of either of the defendants, or both of them, was 
a substantial contributing factor to the death of Mr. 
Tuller, that will be sufficient to sustain the plaintiffs’ 
claim in that respect. 

Now, I have said that the burden of establishing willful 
misconduct rests upon the plaintiffs, and this by what we 
call the preponderance of evidence. You will remember 
that language. The term preponderance of the evidence, 
and you are so instructed, means such evidence as when 
weighed with that opposed to it has the more convincing 
force. That is the most simple and the most effective of 
the definitions that I know of. 

If you should conclude, therefore, upon all the evidence 
that this preponderance, as I have defined that term to 
you, operates in favor of the plaintiffs, namely, that they 
have proved willful misconduct upon the part of either of 
the defendants or both of them, then you will come to 
the question of damages upon which there is no restric- 
tion. 
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In that connection, you are instructed that before the 
plaintiffs in this case may recover damages in money aris- 
ing out of the willful misconduct of the defendants, or 
either (1031) of them, the same being the proximate 
cause of Mr. Tuller’s death, as I have defined that term 
to you, they must show pecuniary or money loss to them 
through his death. 

In this regard, you are further instructed that the 
plaintiffs’ right to damages is confined to a calm, dispas- 
sionate calculation of money damages. That the law does 
not permit damages to be allowed to the plaintiffs for 
wounded feelings or sorrow as a consequence of the death 
of the decedent by reason of the accident. But that they 
would be entitled only to recover such sum which in your 
judgment will fairly and reasonably compensate them for 
any financial loss sustained by them by reason of the 
death, which is the amount which they have reasonable 
grounds to expect from him had he lived, considering in 
that connection, what material assistance of money value 
was received by them from him during his lifetime. 

If your verdict be in favor of the plaintiffs in this re- 
spect, then the damages to be awarded will be the money 
value for the life of the decedent had he not died, to the 
wife and the children, as may be shown by the evidence; 
and in estimating these damages you are instructed as a 
matter of law that you have a right to consider all of the 
testimony with reference to the age, health, the expect- 
ancy in life, the earnings, and the employment of the de- 
ceased, the plaintiffs and their relationship toward each 
other as bearing on money (1032) or things of money 
value, which the testimony may show these plaintiffs had 
been receiving from the decedent, and to consider from 
the evidence how much they might reasonably have ex- 
pected to receive in the future as shown by the evidence, 
$f any, which they have been or may have been prevented 
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from receiving by reason of his death. I think I have 
made that clear. 

Farther, you are instructed that you are to consider 
these instructions as a whole, and if in the course of giv- 
ing them to you, any rule, direction or idea has been 
stated in various ways, no emphasis in that regard is in- 
tended by me and none must be inferred by you. You 
are to consider these instructions as a whole and to re- 
gard each in the light of all of the others. 

Now, this case has been tried by extraordinarily able 
counsel, familiar with all the facts for this type of litiga- 
tion, and during the course of this trial, as I alluded 
earlier in the beginning of the charge, it has been neces- 
sary to have many conferences at the bench so that the 
Court might be informed in advance as to the nature of 
any evidence which counsel on either side sought to in- 
troduce. This is for the purpose of saving you time, and 
so therefore you are not to be concerned with anything in 
the nature of colloquy, that is, conversations between the 
Court and counsel on the one side, or between counsel 
themselves, as sometimes occurs in the trial (1033) of the 
cease, and has occurred in this case. So, therefore, you are 
instructed that you should not consider as evidence and 
cannot consider as evidence any statement of counsel made 
during the trial, unless such statement is an admission 
or stipulation conceding the existence of a fact or facts. 

Counsel have the right to argue the inferences which 
they think may be drawn from the evidence which has 
been presented, and they would be derelict in their duty 
if they failed to do so. 

But I say to you that you are the sole judges of the 
facts, and you must determine what those facts are upon 
the evidence alone. You must not, therefore, consider any 
evidence offered and rejected, or which has been stricken 
by the Court. Such evidence should be treated by yon, 
if you heard it, as though you never heard it, and you are 
to decide this case, again I repeat, solely upon the evi- 
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dence admitted by the Court and any inferences which 
you may draw reasonably therefrom, and in accordance 
with the law as I have stated it to you. 

You are the sole judges of what we call the credibility 
of the witnesses, that is, their worthiness of belief, and 
so, therefore, in that connection, you can take into con- 
sideration the attitude and demeanor of the individual 
witnesses who have appeared before you in the flesh upon 
the stand; their interest in the outcome of the case, if 
such be (1034) made manifest; their bias or prejudice, if 
such should appear; their ability to recollect the facts and 
circumstances concerning which they have testified; and to 
give their testimony only such weight as you, the jury, 
think under all the circumstances is entitled. 

If you believe that any witness has deliberately testified 
falsely as to any material matter, you are at liberty to 
disregard entirely the testimony of such witness or wit- 
nesses, as the case may be, and you are so instructed. 

It is my duty as the judge to instruct you as to the law 
that applies, and it is your duty as jurors to follow the 
law as given you by the Court; and again I repeat, you 
are the sole judges, however, of the questions of fact, and 
I do not by any instructions given by me intend to tell 
you how you are to determine any question of fact or the 
weight that you are to give to any of the evidence. That 
is a power that the Court does not possess. 

Again I want to repeat, that at times throughout the 
trial the Court has been called upon to pass upon whether 
certain proffered evidence should be properly admitted. 
You are not concerned with the reasons for such rulings, 
and you are not to draw any inferences one way or the 
other from them. Whether proffered evidence is ad- 
missible is purely a question of law and that falls within 
the province of the Court and not the jury, and to admit 
such evidence to which objection is (1035) made, the 
Court certainly does not determine what weight should 
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be given, nor pass upon the credibility of the witnesses. 
That is your function and not the Court’s. 

Now, I say this, and I say it in every trial, both crim- 
inal and civil: If during this trial I have said or done 
anything, or you conclude I have said or done anything, 
or suggested something, which seems to indicate that I 
am inclined to favor the claims of any of the parties, you 
will disregard entirely any such manifestation, and you 
will not suffer yourselves to be influenced by anything of 
that character. I have not expressed, nor would I pre- 
sume to express, nor have I intended nor intimated or in- 
tended to intimate any opinion as to what witness or wit- 
nesses are or are not worthy of belief, or what facts are 
or not established, or what inferences should be drawn 
from the evidence. If any expression of mine, or gesture, 
or anything of that character has seemed to indicate an 
opinion relating to any of these matters, I charge you 
and instruct you to disregard it. 

In the present case certain testimony has been read to 
you by way of depositions, and I told you initially when 
those depositions were proferred, and you are now in- 
structed that you are not to discount this testimony for 
the sole reason that it comes to you in the form of a 
deposition. You are instructed that it is entitled to the 
same consideration and the same judgment on your part 
with reference to (1036) its weight as is the testimony of 
witnesses who have confronted you in the flesh upon the 
stand. 

You are instructed further that in the pursuit of your 
function and in conformity with your obligation solemnly 
entered upon and evidenced by your oath, you must weigh 
and consider this case without regard to sympathy, preju- 
dice, or passion for or against either party to this action. 

You are instructed further as a matter of law that while 
the defendants are corporations, that is, artificial entities 
or persons created by law, they are entitled to their day 
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in court and no unfavorable inference can be drawn from 
the fact that they are not actual persons of flesh and 
blood. 

Upon retiring to the jury room, you will select one of 
your number to act as foreman, and your verdict in the 
circumstances must be unanimous. 

So, therefore, by way of summation as far as your ver- 
dict is concerned: One, if you find the defendants or their 
agents took all necessary measures to avoid what hap- 
pened, or that it was impossible for them to take such 
measures, then the plaintiffs are entitled to recover noth- 
ing, and you are so instructed, and your verdict in such 
circumstances must be for the defendants. 

Two, if you should find, however, that the defendants or 
their agents did not take all the necessary measures 
(1037) to avoid the result, or that it was not impossible 
for them to take these measures, but such action on their 
part was not willful misconduct, then the plaintiffs’ recov- 
ery is limited to $8300, and you are so instructed, and 
your verdict would be in that amount. 

Three, if, however, you should find that the plaintiffs 
have proven willful misconduct on the part of the defend- 
ants or either of them, and that such was the proximate 
cause of the decedent’s death, then their recovery is gov- 
erned by the law with respect to damages, which I have 
given you, and is not limited to $8300 or any other figure. 

That concludes the matter, gentlemen. 

Now, as far as the alternate jurors are concerned, it is 
my disposition to discharge them, and I think I should. 
So, therefore, with reference to the alternate jurors, I 
want to thank you for the patience and the evident atten- 
tion that you have manifested throughout this long period 
of time that we have been concerned with this case, and I 
suggest to you now that you have not only the thanks of 
the Court, as the Court, but I am quite certain in the cir- 
cumstances that you have the thanks of your fellow jurors. 
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and certainly you have the thanks of counsel on both 
sides; and further, Mr. Clerk, they are discharged and 
may leave this place forthwith, for good. 

Isn’t that right, for good? 


(1038) 


The Deputy Clerk: Yes, sir. 

The Court: For good. Thank you very much. 

The remaining jurors may follow the Marshal. Thank 
you. 

Mr. Madden: May we ‘approach the bench, Your 
Honor? 

The Court: Do you want the jury here? 

Mr. Madden: Yes, sir. 

The Court: Members of the jury, stay here, please. 

(Thereupon, counsel approached the bench and the fol- 
lowing occurred :) 


Mr. Madden: Your Honor, you instructed on proxi- 
mate cause, but you didn’t give the one on several 
proximate causes that the law recognizes. 

The Court: I thought of that. It does not apply in 
the circumstances. 

Mr. Chapman: We except to that, Your Honor. 

The Court: All right, sir. 

Mr. Madden: You did not give the rule on the Irish 
responsibility of law. 

The Court: That is not in the case in the way I gave 
the charge. 

Mr. Madden: As the charge is in, is it necessary to re- 
view our objections or exceptions. 

The Court: No. 


(1039) 


Mr. Chapman: This willful misconduct, you said on 
the part of the defendants. I think it should be on the 
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part of the defendants or any one or more of their em- 
ployees. 

The Court: I said they and their agents. 

Mr. Chapman: I didn’t catch that. 

The Court: I said that. That is it. 

Mr. Junkerman: Does Your Honor wish us at this 
time to express our exceptions? 

The Court: I took this charge up with both counsel, 
and in the circumstances, there is no exception to the 
charge. Now, don’t tell me that there is. 

Mr. Junkerman: ‘There is an additional request to 
charge. 

The Court: I denied that. It is on.the record. 

Mr. Junkerman: I didn’t think it was on the record. 

(To the jury:) 


Ladies and gentlemen, you may now follow the Mar- 
shal. 

(Thereupon, at 2:45 o’clock p.m. the jury left the court- 
room to deliberate upon its verdict.) 

(Thereupon, the Court and counsel returned to the 
courtroom and the following oceurred :) 


The Court: I have just received through appropriate 
channels, namely, the Marshal in charge of the jury, 
(1040) the following request, and signed, presumably, by 
the foreman: 


“The jury requests all—” 
underlineations supplied — 


“exhibits that are permitted, especially the map, 
the photo of the interior of the plane, the blow-ups 
of the plane, the small plane, et cetera.” 


Now, I want you to agree, and I don’t suppose there 
will be any objection. 
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Mr. Junkerman: Did they say they want all exhibits? 

The Court: Yes. 

Mr. Junkerman: All right; send them all in. 

Mr. Chapman: Yes, sir, 

The Court: Let the record indicate that counsel on 
both sides have agreed that the exhibits will be presented 
by the Marshal in response to the inquiry of the jury to 
the jury, and that they may go in. 

Mr. Chapman: Yes, sir. 

Mr. Junkerman: Yes, sir. 

(Thereupon, a recess was had, after which the follow- 
ing occurred :) 


The Court: Now, gentlemen, again, through the proper 
source, I have received a communication from the jury, 
which consists of one interrogation, and that is this: Will 
(1041) the Judge define willful misconduct again for the 
jury. 

I await your reaction under the circumstances. 

Mr. Chapman: We would like for Your Honor to com- 
ply with the jury’s wishes there, and I might say that pos- 
sibly they are confused by the ‘or’ there, and if it were 
made clear that that is in the disjunctive, why, it might 
clear up the doubt. 

The Court: I am quite certain that if I should use such 
terminology as disjunctive, and if they were confused in 
the beginning, they will be utterly confused in the end. 

Mr. Chapman: That is either, either one or the other. 

The Court: I indicated, gentlemen, to the jury what 
willful misconduct as a matter of law was. 

Now, the only question before me is whether or not in 
the circumstances you accede to the request made by the 
jury that the Court redefine it. That is repeating what 
was said in instructions. 

Now, do you both agree on that? 

Mr. Chapman: Yes. 

Mr. Junkerman: Yes. 
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The Court: If there is no objection to the instruction, 
then rather than run the risk of anything in the nature 
of interpolation upon my part, by virtue of the jury 
(1042) being present, and I will ask the reporter to read 
back that part of the charge. That is the usual practice 
that I indulge in, and I think that is the thing to do. 
Otherwise, I may, accustomed as we are to speaking, in 
the circumstances say something that I ordinarily would 
not say. 

The thing to do, then, in the circumstances, is to have 
the jury come out, and I will make the interrogation of 
the foreman as to the validity of his request, if it was 
made, in the situation indicated, and then I will suggest 
to the reporter that he read back that part of the Court’s 
charge with reference to willful misconduct. 

Now, Mr. Reporter, I think out of an abundance of 
caution and to give you time, let us find it first. 


Well, let me put it this way: I will give it to you as 
I have it. I have it written here but I did want to make 
certain I did not interpolate, and I do not think I did, so 
J will read it to you from my manuscript: 


“What is willful misconduct? Willful miscon- 
duct is the intentional performance of an act with 
knowledge that the performance of that act will 
probably result in injury or damage, or it may be 
the intentional performance of an act in some man- 
ner as to imply reckless disregard of the conse- 
quences of its performance; and likewise, it also 
means the intentional omission of some (1043) act 
with knowledge that such omission or failure to 
act will probably result in damage or in injury, 
or the intentional omission of some act in a man- 
ner from which could be implied reckless disregard 
of the probable consequences of the omission.” 


651a 
Colloquy of Counsel 


That is just exactly as I gave it, as far as my recollec- 
tion is concerned, and as far as my manuscript indicates. 

Well, now, I take it nothing remains to be done but to 
do it. 

I was waiting for you. 

Mr. Junkerman: You were waiting for us? No, I 
thought we had all agreed and that you were waiting for 
the jury. 

The Court: We are all ready then. Bring in the jury, 
Mr. Marshal. 

(Thereupon, at 4:20 o’clock p.m. the jury returned to 
the courtroom and the following occurred :) 


The Court: Mr. Foreman, will you please, rise, sir? 

The Foreman: Yes, sir. 

The Court: The Court has received a communication, 
ostensibly coming from the jury, and presumably signed 


by you. 
Is that correct? 
The Foreman: Yes, sir, it is. 


(1044) 


The Court: And this communication is in the form of 
an interrogation, and the interrogation is this: Will the 
Judge define willful misconduct again for the jury. 

Is that right? 

The Foreman: That is correct. 

The Court: Very well, sir, be seated. 

Members of the jury, as you have been told, willful 
misconduct is the intentional performance of an act with 
knowledge that the performance of that act will probably 
result in injury or damage, or it may be the intentional 
performance of an act in some manner as to imply reck- 
less disregard of the consequences of its performance; 
and likewise, it also means the intentional omission of 
some act with knowledge that such omission or failure to 
act will probably result in damage or in injury, or the 
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intentional omission of some act in a manner from which 
could be implied reckless disregard of the probable con- 
sequences of the omission. 

Thank you. You may now retire. 

(Thereupon the jury left the courtroom at 4:25 o’clock 
p.m. to further deliberate upon its verdict.) 

(At 6:00 o’clock p.m., the jury returned to the court- 
room and the following occurred :) 


The Court: Mr. Foreman, will you please rise? 
The Foreman: Yes, sir. 


(1045) 


The Court: I want to say this to this jury, through 
you, that my present disposition is to permit you to go to 
dinner and resume your deliberations after you return. 

The Foreman: Yes, Your Honor. 

The Court: Is that understood? 

The Foreman: Yes, sir. 

The Court: Thank you, sir. 

Therefore, under the circumstances, Mr. Marshal, you 
will please see that the jury is escorted to a proper place 
and under proper supervision for the purpose of having 
dinner, and they will resume their deliberations after 
their return. 

(Thereupon, the jury left the courtroom.) 

(At 10:40 o’clock p.m., the Court and counsel returned 
to the courtroom and the following occurred :) 


The Court: Now, gentlemen, again I have to have 
more or less of a conference with you. The hour is grow- 
ing late. My disposition is to let the jury go and then 
come back tomorrow morning, with an admonition, of 
course, not to discuss the case in the meantime. I don’t 
think they will have any time to discuss it, but I am just 
afraid that we might get into the situation where some- 
body might get sick, and then if some juror gets sick, we 
will have complications. 
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Now, we have some women on the jury, and I think 
(1046) probably that they have more staying power than 
the men, but I don’t know, but the probabilities are that 
some one of them might get ill, and we might have com- 
plications, and so again I await your advices in the cir- 
cumstances, 

Mr. Chapman: Your Honor, that will be perfectly 
agreeable with us. 

The Court: Mr. Junkerman? 

Mr, Junkerman: Your Honor, whatever your opinion 
is. 

The Court: Now, I will tell you, I could do this. This 
is something that you will not disagree with at all, I do 
not believe. It is the so-called Allen Charge. That is the 
old Commonwealth vs. Touhy. That is where they got it 
in the Allen case, and the Allen case is a federal case, and 
the charge has been approved by the Supreme Court, and 
I can tell the jury—some judges incorporate it in their 
charge-in-chief—that they should discuss the matter with 
the desire in the circumstances to receive the opinions of 
other jurors, just as intelligent and just as wise as them- 
selves, and they should not go to the jury room with a 
blind determination that their view at the moment should 
prevail in the circumstances, and that by virtue of the 
fact—and I am paraphrasing this, now—that they may 
have some difficulty in agreeing, and it is no guarantee 
that any other jury could be obtained that would be any 
more intelligent (1047) as this particular jury. 

But I do not like to give that because, after all, when 
you conclude, from the standpoint of the time involved, 
the jury has not been out too long. 

Mr. Chapman: I think I would like to see Your Honor 
reserve that for tomorrow some time. 

The Court: Well, I hope I can reserve it long enough 
so that I will not have to use it. 
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So I will bring the jury out and let them go and give 
them the admonition. They will reconvene here at 10:00 
o’clock, and in the circumstances, I will conclude that you 
will not have to appear before 11:00 o’clock. So be on 
call where you can be reached by telephone. 

(Thereupon the jury entered the courtroom and the fol- 
lowing occurred :) 


The Court: Now, members of the jury—you may sit 
down, Mr. Foreman. 

Members of the jury, the hour is growing late, and so 
therefore, under the circumstances, after a conference 
with counsel, I have concluded that it would be wise to 
permit you to leave, since it appears that there is not an 
immediate prospect of a verdict. 

And I assume that is so, Mr. Foreman? 

The Foreman: Yes, Your Honor, it is. 

The Court: So, therefore, I am going to ask you (1048) 
now to leave these precincts, and I assume you are going 
home, and you will return here tomorrow morning at 
10:00 o’clock to present yourselves to the Marshal, and at 
that hour resume your deliberations. 

Now, again, for the last time in this case, I assume, I 
give you the admonition not to talk about the case, cer- 
tainly, not with each other now when you leave, or with 
anybody else, and that means the people at home. 

You will return here tomorrow morning at 10:00 
o’clock. You may go out this way. 


(Thereupon, at 10:55 o’clock p.m. the jury left the court- 
room, and an adjournment was taken until 10:00 o’clock 
a.m., on Thursday, December 3, 1959.) 


(1049) 


December 3, 1959 


The above-entitled matter came on for further hearing 
before the Honorable Matthew F. McGuire, United States 
District Judge, and a jury, at 10:00 o’clock a.m. 


(1050) 


(Thereupon, at 2:55 o’clock p.m., the Court and counsel 
returned to the courtroom.) 


The Court: Miss Reporter, let the record indicate that 
at approximately 2:45 I received through the proper chan- 
nel, namely, the Marshal in charge of the jury the follow- 
ing inquiry: 


“The jury requests that His Honor allow the jury 
a transcript of that portion of the charge dealing 
with the three findings; together with the legal 
definitions of the words involved. 

“In event a transcript is not permitted, the jury 
respectfully requests that His Honor repeat that 
portion of the charge, together with the definitions. 

“The jury also requests any additional instruc- 
tions that you can give us.” 


Signed by the signature, “Foreman.” 


After consultation with counsel and their agreement in 
the circumstances, it has been agreed that the Court may 
give the jury that section of its charge which deals with 
the so-called summation, that is, the summation as far as 
their verdict is concerned and may also repeat to them 
that portion of the charge which deals with willful mis- 
conduct and proximate cause. 
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(1051) 


That is correct, gentlemen? 
Both counsel nod assent. 


(Thereupon, at 3:00 o’clock p.m., the jury returned to 
the courtroom.) 

The Court: Mr. Foreman, will you please rise. 

(The foreman arose.) 

The Court: I have received, ostensibly through the 
Marshal in charge, a communication which purports to 
come from the jury, is that correct? 

The Foreman: That is correct, Your Honor. 

The Court: And this communication is to this effect: 


“The jury requests that His Honor allow the jury 
a transcript of that portion of the charge dealing 
with the three findings; together with the legal 
definitions of the words involved. 

“In event a transcript is not permitted, the jury 
respectfully requests that His Honor repeat that 
portion of the charge, together with the definitions. 

“The jury also requests any additional instruc- 
tions that you can give us.” 


Is that the character and is that the nature and is that 
the fact with reference to the communication? 
The Foreman: Yes, sir. 


(1052) 


The Court: Let the record indicate, as I have already 
done so in the absence of the jury, that counsel have 
agreed that the Court may give to the jury, by way of 
repetition, that portion of the charge characterized as 
“symmation” which deals with the nature of the verdict 
which you may return and it is also agreed, by counsel, 
that the only legal terms involved are willful misconduct 
and proximate cause and so, therefore, no written tran- 
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script will be given to the jury and no additional instruc- 
tions will be given to the jury in the circumstances and I 
am assuming, Mr. Foreman, that that is in the nature of 
a response to the jury’s inquiry, is that correct? 

The Foreman: Yes, sir. 

The Court: Very well. 


“So therefore, members of the jury, by way of 
summation as far as your verdict is concerned: 

“One. If you find the defendants or their agents 
took all necessary measures to avoid what hap- 
pened, or that it was impossible for them to take 
such measures, then the plaintiffs are entitled to 
recover nothing and you are so instructed and your 
verdict, in such circumstances, must be for the de- 
fendants. 

“Two. If you should find, however, that the de- 
fendants or their agents did not take all the (1053) 
necessary measures to avoid the result, or that it 
was not impossible for them to take these measures 
but such action on their part was not willful mis- 
conduct, then the plaintiffs’ recovery is limited to 
$8,300, and you are so instructed, and your verdict 
would be in that amount. 

“Three. If, however, you should find that the 
plaintiffs have proven willful misconduct on the 
part of the defendants, or either of them, and that 
such was the proximate cause of the decedent’s 
death, then their recovery is governed by the law 
with respect to damages, which I have given you, 
and is not limited to $8,300 or any other figure.” 


So much for the summation. 
With respect to willful misconduct, I shall read again 
that portion of the charge which deals with that term. 


“Willful misconduct is the intentional perform- 
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ance of an act with knowledge that the performance 
of that act will probably result in injury or dam- 
age, or it may be the intentional performance of 
an act in some manner as to imply reckless disre- 
gard of the consequences of its performance; and 
likewise, it also means the intentional omission of 
some act with knowledge that such omission or fail- 
ure to act will probably result in damage or in in- 
jury, or the (1054) intentional omission of some act 
in a manner from which could be implied reckless 
disregard of the probable consequences of the 
omission. 


“Proximate cause. Proximate cause is that cause 
which in natural and continuous sequence, un- 
broken by any efficient intervening cause, produces 
the injury and without which the result would not 
oceur. It is the efficient cause, the one that neces- 
sarily sets in operation the whole business, the 
factors that accomplish the injury. 

“Down to the language of everyday, it is the 
thing that presses the button and pulls the switch. 
It can operate directly or by putting intervening 
agencies in action.” 


Very well, you may retire and resume your delibera- 
tions. 

(Thereupon, at 3.05 o’clock p.m., the jury retired to the 
jury room to resume their deliberations.) 

(Thereupon, at 4:40 o’clock p.m., the Court and counsel 
returned to the courtroom.) 

The Court: Miss Reporter, please put on the record 
that since this jury has been deliberating for a substan- 
tial period, over 13 hours and practically 14 hours, I have 
indicated to counsel that my disposition, in the cireum- 
stances was to give them the so-called “Allen Charge” and 
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(1055) that is covered in the “Revised Standardized Jury 
Instructions for the District of Columbia—1959 Edition,” 
so-called Instruction No. 5 on Page 3. 

For the record, let it appear that counsel for the plain- 
tiffs have acquiesced and counsel for the defense have 
interposed an objection. 

(Thereupon, at 4:45 o’clock p.m. the jury returned to 
the court room.) 

The Court: Mr. Foreman, and members of the jury, I 
have brought you back to give you this additional in- 
struction which, in the circumstances, I conclude should be 
given you and it is this: 


“That while undoubtedly the verdict of the jury 
should represent the opinion of each individual 
juror, it by no means follows that opinions may 
not be changed in the jury room. The very object 
of the jury system is to secure unanimity by com- 
parison of views and by arguments amongst the 
jurors themselves. 

“You are instructed, therefore, that there are 
many cases in which absolute certainty cannot be 
expected. Although the verdict must be the ver- 
dict of each individual juror, as a result of his own 
convictions, and not a mere acquiescence in the con- 
clusion of his fellows, each one of you should 
examine the question submitted with candor and 
with a proper regard and deference to the opinions 
of your (1055-A) fellows. It is your duty to decide 
the case, if you can conscientiously do so; and you 
should listen with a disposition to be convinced to 
each other’s argument. 

“If your views are contrary to those of the vast 
majority, you should consider whether your views, 
which make no impression on the minds of so many, 
equally intelligent jurors, are correct. 
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“So you will return to the jury room and de- 
liberate further in the light of these additional 
instructions.” 


(Thereupon, at 5:00 o’clock p.m. the jury retired to the 
jury room to resume its deliberations.) 

(Whereupon, the trial reconvened at 7:55 p.m.) 

Mr. Madden: Your Honor, I am sure Mrs. Tuller and 
Mr. Chapman are on their way. 

The Court: All right. I got tired waiting in there. 

Mr. Junkerman: If it is a verdict, does it make any 
difference whether they are here or aren’t? 

The Court: I would assume, Mr. Junkerman, that they 
probably would want to be in at the end. 

Mr. Madden: For some reason or other, they got the 
idea that eight o’clock was the witching hour. 

The Court: I think we all had that idea when we left 
here. 


(1056) 


You ean close that door, Mr. Marshal, and open the 
other door. Be sure you close the one in the rear. Let 
a little air in there. 

Mr. Junkerman: That is what I mean. No sense in 
punishing them any more. 

(Whereupon, Mr. Chapman, Mr. Wolcott and Mrs. 
Tuller entered the courtroom.) 

The Court: All present. Are we ready? Thank you. 

(Whereupon, the jury returned to the courtroom and 
resumed their places in the jury box at 8:00 p.m.) 

The Clerk: Will the foreman please rise. 

Has the jury agreed upon a verdict? 

The Foreman: We have. 

The Deputy Clerk: Do you find for the plaintiffs or 
the defendants? 

The Foreman: We find for the plaintiffs. 
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The Deputy Clerk: In what amount do you find for the 
plaintiffs? 

The Foreman: We find in the amount of $350,000. 

The Deputy Clerk: The remaining jurors will please 
rise. 

Members of the jury, your foreman says that you find 
for the plaintiffs in the amount of $350,000, and that is 
your verdict, so say you each and all? 

(Whereupon, the jurors indicated in the affirmative.) 


(1057) 


The Court: Is that all? Very well. 

Members of the jury, the Court wants to thank you for 
the evident consideration you gave to this case, and also 
to thank you for the period of time that you have been 
here serving as jurors. 

I might say, parenthetically, of course, as I have said 
at other times, that in participating as jurors in the func- 
tion of the Court, you are participating in the administra- 
tion of justice. That is our system. And so, therefore, 
I do hope that the experience, which in this particular 
case might be characterized as somewhat intensive, will 
lead you to the conclusion that after all, from the stand- 
point of our system of government, the matter of the res- 
olution of controversies of this kind on the civil side of 
the calendar, and on the criminal side, where a man’s life 
or his liberty may be at stake, is a function to which you 
may on occasion have to address yourselves. 

So I hope you go away from here with the feeling that 
your services were worthwhile, that the experience, while 
intensive, was rewarding, and with the further suggestion 
that you have the thanks of the Court. This, of course, 
will terminate your jury experience for a while. We hope 
to see you again, not all together, but in the not too dis- 
tant future. 
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Now, there is one thing else I ought to say to you, 
(1058) and that is this: What went on in the jury room 
is your business. So we draw a sheet over that tonight. 
What transpired is over and done with. So when you 
leave here, you leave this way. 

Thank you, and good night. 

(Whereupon, the jurors were excused.) 

Mr. Junkerman: Your Honor, I shall make my motion 
within the ten days to set aside this verdict. In the mean- 
time, I also invite Your Honor’s attention to the fact that 
you have reserved the question of flight accident insur- 
ance. I don’t know whether plaintiffs’ attorney furnished 
you with the details and data with respect to that which 
he had repeatedly said he would furnish you. 

The Court: Well, I think that they have. 

Mr. Junkerman: Oh, have they done that? 

The Court: I think that they have. There is some ref- 
erence in some memorandum I have to the insurance. 

Mr. Madden: The memorandum is in, Your Honor, but 
the policy and data on premiums is not in; and we have 
agreed to furnish that. 

The Court: I am not so much concerned with the poli- 
cies or the premiums, except with the general amount and 
with the general principle of law that is involved, as to 
whether or not, in the circumstances, I should do what 
Mr. Junkerman is intimating in the circumstances should 
be done. 


(1059) 


Mr. Junkerman: I am referring to what Plaintiffs’ at- 
torney has said at least a week ago that he was going to 
furnish you with. 

The Court: Yes, but then still I will have that question 
of law. 

Mr. Junkerman: You have the question of law. I just 
wondered, has he furnished you with that information? 
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Mr. Madden: This came up a day before yesterday, 
and I said I was getting the policies and the exact amount 
on the premium statements, so that you would have the 
exact information before you. I am trying to do that, 
Mr. Junkerman, and it will be before His Honor. I am 
working on it actively right now. 

Mr. Junkerman: I heard that about ten days ago. Still 
hearing the same thing. 

The Court: Now I am going to do something that I 
think will be satisfactory to all. I drew the conclusion, 
and am I correct in the conclusion so drawn, that your 
motion for a new trial is predicated on excessiveness of 
verdict? Is that it? 

Mr. Junkerman: I haven’t made the motion yet, Your 
Honor. 

The Court: I want to know what I have to address 
myself to and I have to fix a date certain. I am on the 
criminal side of the Court. 

Mr. Junkerman: I haven’t made my motion yet. (1060) 
Within the ten days, I am going to make it on every basis 
that I have with respect to this trial; so that I cannot 
state it right now. 

The Court: Well, I know this: That as far as the 
charge is concerned, there is no question. That is a mat- 
ter of record. So that is out of the case. 

Mr. Junkerman: Your Honor, I am not conceding any- 
thing at this point. 

The Court: I am conceding the point that that is on 
the record. In other words, I am stating the point that 
that is on the record. 

Now, I would assume that you certainly would have 
other grounds, maybe errors of omission, excludability of 
evidence, or something of that character. 

What I am suggesting you do is that you file your 
motion within the ten-day period. 
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Mr. Junkerman: I have to do that, Your Honor, under 
the Federal Rules, yes. 

The Court: Then if the power lies within me, I will 
set it down immediately after the holidays, so you will 
have a fixed date to come down here and argue. 

Mr. Junkerman: All right. 

The Court: That will give all of us a break. I want 
to forget this case just as much as you do. 

I assume that despite the fact that victory is (1061) 
perched upon your banner, you would, too. 

So my disposition would be to set it down sometime 
shortly after the first of the year. In the meantime, file 
jt within the period. 

Mr. Junkerman: I shall do that. 

The Court: I want to say one word more, unless you 
gentlemen have something to say, and that is this: It has 
been a very great pleasure to have you here in your law- 
suit. Both sides can’t win. You have all lived long 
enough to know that. 

I don’t know whether you are going back to New York 
tonight or not. If you are, I wish you Godspeed; and if 
you are waiting until tomorrow, I wish you the same 
thing. 

Mr. Chapman: Thank you, Your Honor. 

Mr. Wolcott: Thank you, Your Honor. 

Mr. Chapman: I hope you have a very pleasant Christ- 
mas. 

Mr. Junkerman: I join in that. 

The Court: This is a page I have drawn out and 
thrown away. It is part of the grist of the everyday mill 
here. Thank you. 

Mrs. Tuller, you haven’t said a thing in all the time 
you have been here. Good night to you. Thank you. 

(Whereupon, at 8:10 o’clock p.m., the trial was con- 
cluded.) 
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[SAME TITLE} 
i 
I. Icharge you that the flight in which plaintiffs’ dece- 
dent, William Gordon Tuller, was involved on September 
15, 1954, was an international flight and as such was 
governed by a treaty to which the United States is a 
party, known as the Warsaw Convention. 


2. The Warsaw Convention is part of the law of the 
land and its terms are binding upon all the parties to this 
action and must govern your verdict. 


3. Under Article 17 of the Warsaw Convention, the 
carrier is presumptively liable “in the event of the death 
or wounding of a passenger * * * if the accident which 
caused the damage so sustained took place on board the 
aircraft * * *.” 

Article 20 of the Convention provides that the carrier 
“shall not be liable if he proves that he and his agents 
have taken all necessary measures to avoid the damage 
or that it was impossible for him or them to take such 
measures.” 

Article 22 further provides that this sum may be con- 
verted into any national currency in round figures. The 
equivalent of 125,000 French francs is the sum of $8300 
in United States Currency. 

The plaintiffs in this action are therefore entitled to 
recover damages up to the sum of $8300 for the death of 
William Gordon Tuller, unless you are convinced there 
was absolutely nothing that the defendants could have 
done to have prevented this accident. In the latter case, 
of course, the plaintiffs would be entitled to nothing. 


4. Article 25 of the Convention provides that the carrier 
shall not be entitled to limit its liability “if the damage 
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is caused by his wilful misconduct or by such default on 
his part as, in accordance with the law of the court to 
which the case is submitted, is considered to be equivalent 
to wilful misconduct.” 


5. Under the terms of the Convention, plaintiffs are 
not entitled to recover in excess of the sum of $8,300, 
unless you are convinced that the accident was proximately 
caused by the wilful misconduct of the defendants or 
their employees. 


6. In order to determine whether there was wilful mis- 
conduct, the first thing that must be understood is what 
is meant by wilful misconduct. I charge you that wilful 
ordinarily means intentional; that the act that was done 
was what the person doing it meant to do, but the phrase 
“wilful misconduct” means something more than that. It 
means that in addition to doing the act in question, the 
actor must have intended to do that act, or with respect 
to that act, he must have launched on such a line of conduct 
with knowledge of what the consequences probably would 
be and have gone ahead recklessly, despite his knowledge 
of those consequences. 


a 


7. In order that an act may be characterized as wilful, 
there must be on the part of the person or persons sought 
to be charged a conscious intent to do or omit doing the 
act from which harm results to another, or an intentional 
omission of a manifest duty. There must be a realization 
of the probability of injury from the conduct, and a disre- 
gard of the probable consequences of such conduct. 


8. The burden of establishing wilful misconduct in 
this action rests upon the plaintiffs. The plaintiffs are 
required to specify what the act is or acts are, which they 
claim constitute wilful misconduct in this action. 


9. The plaintiffs must establish what they claim did 
take place and they must establish that by a fair prepon- 
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derance of the credible evidence. If they do not do that 
or if the defendants’ testimony weighs heavier than the 
plaintiffs’, then the question must be resolved in defend- 
ants’ favor. 


10. If you reach a conclusion from the very nature of 
the accident and the suddenness of the happening, that on 
the evidence you cannot say one way or another, or that 
it is so difficult to decide, that the testimony does not 
point clearly enough in either direction, then you must 
say that the plaintiffs have not established their claim 
and that your verdict must be limited to $8300. 


11. You may not award the plaintiffs in this action any 
amount in excess of $8300 unless you find that the acci- 
dent was caused by the wilful misconduct of the defend- 
ants as I have defined that term for you. 


12. If you find that the accident was caused by wilful 
misconduct, then you may consider the amount of damages 
to which the plaintiffs are entitled. By that statement I 
do not mean to imply that the plaintiffs are in fact entitled 
to more than $8300. damages. 


Respectfully submitted, 


Gainer & STeEwaRT 


By Franx J. Marrecn 
Attorneys for Defendants KLM and 
Sabena 
820 Woodward Building 
Washington 5, D. C. 
STerling 3-5486 


Wittum J, Junxerman 
William J. Junkerman 
80 Broad Street 
New York 4, N. Y, 
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[SAME TITLE] 


Deen E, 


13. If you find that any member of the flight crew, 
without fault on his part, was confronted with circum- 
stances which would create reasonable apprehension of 
imminent danger, either to himself or others, you are 
instructed that he was not expected or required to use 
the same judgment and prudence that would be required 
of him in calmer and more deliberate moments. His duty 
was to exercise only the care that an ordinarily prudent 
person would exercise if confronted with the same situa- 
tion. He is not guilty of willful misconduct. 


14. Because of the human instinct of self-preservation 
and the disposition of men to avoid personal harm, KLM’s 
dead purser, steward and stewardess are presumed to 
have acted with diligence and due care. 


Respectfully submitted, 


Gauiner & STEwaRT 


By Fraxx J. Martetn 
Frank J. Martell 
Attorneys for Defendants 
KLM and Sabena 
820 Woodward Building 
Washington 5, D. C. 
STerling 3-5486 


WruuuamM J. JuNKERMAN 
William J. Junkerman 
80 Broad Street 
New York 4, New York 
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ee? 
[SAME TITLE] 
-_— 


This cause having come on for hearing on the 12th 
day of November, 1959, before this Court and a jury of 
good and lawful persons of this district, to-wit: 


James E. Jenifer, Jr. John L. Valentine 
Helen Jernigan DeWitt T. Howard, Jr. 
Richard J. Warner Nick C. Louis 
Theodore D. Washington Raymon A. Noble 
Alice C. Niedfeldt Henry T. Holmes, Sr. 
Lucy J. Randolph Marvin E. Morgan 


who, after having been duly sworn to well and truly try 
the issues between, Gertrude Owen Tuller, individually 
and as Executrix under the will of William Gordon Tuller, 
deceased, Katheryn L. Tuller, a minor by Gertrude Owen 
Tuller, her mother and next friend, and Jean E. Tuller, 
a minor by Gertrude Owen Tuller, her mother and next 
friend, plaintiffs and KLM Royal Dutch Airlines Holland 
and Sabena, defendants, and after this cause is heard and 
given to the jury in charge, they upon their oath say this 
3rd day of December, 1959, that they find the issues afore- 
said in favor of the plaintiffs and that the money payable 
to them by the defendants by reason of the premises is 
the sum of Three Hundred Fifty Thousand ($350,000.) 
Dollars. 


Harry M. Hutu, Clerk 


By Dean F. Muuer. 
Deputy Clerk 


By direction of: 


Martruew F. McGuire 
Judge 
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{SAME TITLE] 


ee, Ae 


Come now the defendants KLM and Sabena by their 
attorneys and move this Court to set aside the verdict of 
the jury in the above-entitled action and to enter judg- 
ment in favor of the plaintiffs for the sum of $8300 in 
accordance with their motion for a directed verdict at 
the close of all the testimony upon the grounds that the 
evidence is insufficient to warrant a finding that the death 
of plaintiffs’ decedent was proximately caused by any act 
or omission on the part of defendants, or either of them, 
equivalent to wilful misconduct. In the alternative, the 
defendants move the Court to grant them a new trial upon 
the grounds that the verdict is contrary to the law, con- 
trary to the evidence, and is excessive. In support of 
these mctions defendants refer to the subjoined Points 
and Authorities upon which they rely: 


1. The plaintiffs wholly failed to sustain their burden 
of proof on the issue of wilful misconduct by any factual 
testimony or evidence in the case and consequently this 
Court should set aside the verdict and direct that judg- 
ment be entered for the plaintiffs in the sum of $8300. 


2. The verdict was not based upon the evidence but 
was generated by the inflammatory and unproven state- 
ments and charges of plaintiffs’ counsel in his summa- 
tions to the jury. 


3. The verdict was contrary to the evidence, contrary 
to the weight of the evidence, and contrary to the law. 
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4. The amount of the verdict is unsupported by the 
evidence and is so excessive that it should shock the con- 
science of this Court. 


5. The Court erred in denying defendants requested 
instructions numbers 13 and 14; and in not requiring the 
jury to specify any specific act or acts of wilful miscon- 
duct. 


6. And for such other and further reasons that will be 
brought to the attention of this Court at the time of the 
argument of this motion. 

Gauiner & Stewart 


By Frank J. MartTeci 
Frank J. Martell 
Attorneys for defendants 
820 Woodward Building 
Washington 5, D. C. 


Wuuum J. JuNKERMAN 
William J. Junkerman 
80 Broad Street 
New York 4, N. Y. 


Notice ro: Murdaugh Stuart Madden, Esq. 
Attorney for plaintiffs 
1108—16th Street, N. W. 
Washington 6, D. C. 


Please take notice that the above motion will be called 
to the attention of Judge McGuire for a hearing at such 
time and place as he may direct. 


Frank J. Martery 
Frank J. Martell 
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(SAME TITLE] 


Leen En 


The jury in this cause having returned a verdict in 
favor of the plaintiffs against the defendants in the sum 
of $350,000.00 on the 3rd day of December, 1959, 


It is therefore, this 12th day of January, 1960, 


OrprrEp AND absupcep that the plaintiffs Gertrude Owen 
Tuller, individually and as Executrix under the will of 
William Gordon Tuller, deceased, Katheryn L. Tuller, a 
minor by Gertrude Owen Tuller, her mother and next 
friend, and Jean E. Tuller, a minor by Gertrude Owen 
Tuller, her mother and next friend, recover of the defend- 
ants Koninkijke Luchtvaart Maatschappij N. V. KLM 
Royal Dutch Airlines Holland, Societe Anonyme Belge 
@Exploitation De La Navigation Aerienne, the sum of 
Three Hundred Fifty Thousand Dollars ($350,000.00), to- 
gether with costs. 

Harry M. Hv, 
Clerk 


By: W. Risqve Harper 
Deputy Clerk 


By direction of: 
Matthew F. McGuire, J. 
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eT , 
[SAME TITLE] 
See, 


Upon consideration of the motion filed by the De- 
fendants for judgment notwithstanding the verdict and 
in the alternative for a new trial, it is this 8th day of 
February, 1960, 


OrperEp, that said motion be, and the same is hereby 
overruled. 
Harry M. Hutt, 
Clerk 


By: /s/ SrvepHen A. Trmmsie 
Deputy Clerk 
By Direction of 
MatrHew F. McGuire 
Judge 
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IN THE 
UNITED STATES DISTRICT COURT 
For tHe District or COLUMBIA 
Civil Action No. 3543—55 
“= 
GertrupE Owen TULLER, individually and as Executrix 
under the will of WittiaM Gorpox TuLLER, deceased, 


1511 Buckalew Drive 
Falls Church, Virginia 


Karneryy L. Tunver, a minor by Gerrrupe Owen TULLER, 
her mother and next friend, 
1511 Buckalew Drive 
Falls Church, Virginia 


Jeax E. Tuter, a minor by GERTRUDE Owen Tutier, her 
mother and next friend, 
1511 Buckalew Drive 
Falls Church, Virginia, 


Plaintiffs, 
vs. 


Koxmxiisxe Lucntvaart MaatscHaPpis N.V. KLM Roya 
Dutce Arrives HoLtanp 
1001 Connecticut Avenue, N.W., 
Washington, D. C. 


Socrete ANONYME BELGE p’Expiorration De La NavicaTIoNn 
AERIENNE, 
1005 Connecticut Avenue, N.W. 
Washington, D. C. 
LockHeep AIRcRAFT CORPORATION 
1000 Vermont Avenue, N.W., 
Washington, D. C. 
Defendants. 


De 
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Notice is hereby given this 8th day of March, 1960, that 
defendants Koninklijke Luchtvaart Maatschappij N.V. 
KLM Royal Dutch Airlines Holland and Societe Anonyme 
Belge d’Exploitation De La Navigation Aerienne, hereby 
appeal to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court 
entered on the 12th day of January, 1960, in favor of 
plaintiffs against said defendants. 


Gatrmer & Stewart 
Attorneys for Defendants Koninklijke 
Luchtvaart Maatschappij N.V. KLM 
Royal Dutch Airlines Holland and 
Societe Anonyme Belge d’Exploita- 
tion De La Navigation Aerienne 


FOR THE DISTRICT 0 
SEPTEMBER 
No. 15,716 


KONINKLIJKE: LUCHTY. 
N.V. KLM ROYAL DUTCH LLAND 
and SOCIETE ANONYME BELGE D’EXPLOITA- 
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Statement of Questions Presented 


4. Did the district court err in failing to limit recovery 
against both defendants to $8300 under Article 22 of the 
Warsaw Convention in the absence of proof of wilful mis- 
conduct on their part? 


2. Did the district court err (a) in permitting plain- 
tiffs’ counsel to misinterpret to the jury an Irish order 
relating to life belts; (b) in admitting into evidence 
irrelevant pages of a KLM manual relating to planned 
ditching procedures; (c) in admitting into evidence the 
contract between KLM and Sabena without interpreting 
its provisions for the jury; (a) in its evidentiary rulings 
with respect to Oudshoorn’s deposition; and (e) in fail- 
ing to permit defendants’ counsel to except to any part 
of the court’s charge? 


3. Was prejudicial error committed by plaintiffs’ coun- 
sel’s inflammatory, unproven and improper statements 
and charges to the jury in his summation? 


4. Did the district court err in submitting to the jury 
the issue of damages based upon insufficient proof? 


Jurisdictional Statement 
Statement of the Case 
Treaty Involved 
Statement of Points 
Summary of Argument 


1. The district court erred in failing to dismiss the 
complaint for all amounts in excess of $8300 or 
to direct a verdict in plaintiffs’ favor for that 
sum in the absence of wilful misconduct on the 
part of defendants 


. The district court erred (a) in permitting plain- 
tiffs’ counsel to misinterpret to the jury the Irish 
order relating to life belts; (b) in admitting into 
evidence pages of a KLM manual relating to 
planned ditching procedures; (c) in admitting 
into evidence the contract between KLM and 
Sabena without interpreting its provisions for 
the jury; (d) in its evidentiary rulings with re- 
spect to Oudshoorn’s deposition; and (e) in fail- 
ing to permit defendants’ counsel to except to 
any part of the court’s charge 


. The district court erred in permitting plaintiffs’ 
counsel to make prejudicial, inflammatory, un- 
proven and improper statements to the jury in 
his summations 


. The evidence was totally insufficient to establish 
the actual and prospective loss resulting to the 
plaintiffs from the death of their decedent 


Conclusion 
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APPELLANTS’ BRIEF 


Jurisdictional Statement 


This is an appeal from a judgment for appellees entered 
in the United States District Court for the District of 
Columbia. Jurisdiction of this appeal is granted by 
28 U.S. C. 1291. 


Statement of the Case 


Plaintiffs’ decedent was a citizen of the State of 
Virginia. The defendant KLM is a Dutch airline en- 
gaged in international transportation and is a corporation 
organized and existing under the laws of the Netherlands. 
The defendant Sabena is a Belgian airline engaged in 
international. transportation and is a corporation organ- 
ized and existing under the laws of Belgium. 


KLM’s Flight No. 633, a Lockheed super constella- 
tion aircraft bearing Dutch registration PH-LKY, orig- 
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inated in Amsterdam, Holland, on the evening of Septem- 
ber 4, 1954, as a scheduled Amsterdam to New York flight 
with intermediate landings scheduled in Shannon, Ireland, 
and Gander, Newfoundland. Plaintiffs’ decedent was a 
passenger on said flight, having been issued a round-trip 
ticket by KLM from Washington, D. C. to Amsterdam. 
The log of the flight from Amsterdam to Shannon Airport 
(Pl. Ex. 16) shows that the elapsed time of the flight 
was 2 hrs. 37 minutes, the plane having departed from 
Amsterdam at 2227 on September 4th, and having arrived 
at Shannon Airport at 0104 on September 5th. The flight 
erew of the plane consisted of Captain Adrianne Viruly, 
First Officer Edward R. Parfitt, Flight Engineer Henrik 
Rademaker, Second Officer Evart Webbink, Flight Radio 
Officer H. BE. Oudshoorn, Second Flight Engineer C. J. 
Kievits, and Third Officer J. M. Tiemann (JA 33). Other 
members of the plane’s crew were the purser, a steward 
and a stewardess, whose duty stations were in the cabin 


of the plane (JA 498). 


After approximately a one hour stop at the Shannon 
Airport, the plane took off again and was airborne at 
approximately 0238 hours (Greenwich Mean Time) on 
September 5, 1954. The normal rate of climb from 
Shannon Airport under the existing conditions was from 
350 feet to 500 feet per minute. However, the plane 
crashed in the water of the Shannon estuary approximately 
32 to 42 seconds after it became airborne at a point 
approximately 7,325 feet to 7,350 feet from the end of 
Runway 14 from which it had taken off (JA 32-34). 


The plane made contact with the water twice before 
it came to rest, breaking its right wing off between the 
two contacts. After the plane came to rest a member of 
the crew, by manipulating a release handle, released 
from the left wing two folded sets of rubber tubing 
which upon being inflated became two rubber lifeboats 
or dinghies. Some of the passengers and members of 
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the crew were able to evacuate into these two dinghies 
through the forward left hand exit openings. These 
dinghies were essentially flotation devices for evacuation 
of passengers and crew in the event of a planned or 
deliberate ditching (JA 87-90). 


Almost immediately after the plane came to rest the 
flight engineer cut off the master switch to avoid fire and 
the plane was then in total darkness. except for a few 
flashlights that members of the crew were able to use in 
working their way into the passenger compartment (J 
255, 259). 


Plaintiffs’ decedent was not injured when the plane 
crashed. He climbed through an emergency exit window 
in the rear cabin next to his seat, fell into the water, 
and then swam to and climbed up upon the tail plane 
of the aircraft (JA 33). Thereafter, plaintiffs’ decedent 
and David Ellis, another passenger, stood on the tail 
of the plane together for approximately four hours 
before a launch arrived to rescue them. Just as it 
approached Tuller slipped into the water and sank almost 
immediately (JA 116). His death was definitely not 
caused by drowning as plaintiffs’ counsel conceded (JA 
358). 


At Shannon Airport on September 5, 1954, employees 
of Sabena performed all flight dispatch and flight watch 
duties for KLM and in that respect Sabena was KLM’s 
agent, as the Court so ruled (JA 436). The nature of 
these services are set forth in the record in detail (JA 
59-61). In fact Sabena performed similar services for 
four airlines at the Shannon Airport, to wit: Sabena, 
KLM, Swissair and LAI (JA 151). 


Plaintiffs contended at the trial that Tuller’s death 
was caused by wilful misconduct. Their case was not 
based upon any alleged wrongful act causing the crash 
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of the plane. Rather it was based upon defendants’ fail- 
ure to rescue Tuller after the crash and their failure to 
take steps prior to and after the crash that might have 
saved his life. 


The jury brought in a verdict for plaintiffs in the sum 
of $350,000. 


Defendants contended throughout the trial, and on 
the motion for judgment N.O.V. and for a new trial, 
and further contend on this appeal, that there was no 
evidence of wilful misconduct on the part of either de- 
fendant and that the proof does not justify any such 
finding or any such verdict. 


Treaty Involved 


The district court ruled as a matter of law that the 
transportation herein involved was international trans- 
portation by air within the terms of the Warsaw Con- 
vention (49 U. S. Stat. 3000, et seq.) and that the Con- 
vention by its terms was applicable to this action. It 
also ruled that Sabena, as an agent for KLM, was cov- 
ered by the terms of the Warsaw Convention (JA 637- 
639). Under the circumstances, if the accident in which 
plaintiffs’ decedent lost his life was not caused by wilful 
misconduct, the recovery must be limited to $8300. 


Wyman v. Pan American Airways, Inc., 181 Mise. 
963, 267 App. Div. 947, 293 N. Y. 878, cert. den. 
324 U. S. 882; 

Garcia v. Pan American Airways, Inc., 183 Misc. 
258, 269 App. Div. 287, 295 N. Y. 852, cert. den. 
329 U. S. 741; 274 App. Div. 996, cert. den. 338 
TU. S. 824; 

Lee v. Pan American Airways, Inc., 275 App. Div. 
855, leave to appeal den. 275 App. Div. 962 and 
300 N. Y. 761, cert. den. 339 U. S. 920; 


5 


Goepp v. American Overseas Airlines, Inc., 281 
App. Div. 105, 305 N. Y. 830, cert. den. 346 U.S. 
874; 

Grey v. American Airlines, Inc., 4 Avi. 17,572 affd. 
227 F. 2d 282, cert. den. 350 U. S. 989. 


The pertinent provisions of the Warsaw Convention are 
set forth in a separate appendix to this brief. 


Statement of Points 


1. The district court erred in failing to dismiss the 
complaint for all amounts in excess of $8300 or to direct 
a verdict in plaintiffs’ favor for that sum in the absence 
of proof of wilful misconduct on the part of defendants. 


2. The district court erred (a) in permitting plaintiffs’ 
counsel to misinterpret to the jury the Irish order relating 
to life belts; (b) in admitting into evidence pages of a 
KLM manual relating to planned ditching procedures; 
(c) in admitting into evidence the contract between KLM 
and Sabena without interpreting the provisions for the 
jury; (d) in its evidentiary rulings with respect to 
Oudshoorn’s deposition; and (e) in failing to permit 
defendants’ counsel to except to any part of the court’s 
charge. 


3. The district court erred in permitting plaintiffs’ 
counsel to make prejudicial, infammatory, unproven and 
improper statements to the jury in his summations. 


4. The evidence was totally insufficient to establish the 
actual and prospective loss resulting to the plaintiffs from 
the death of their decedent. 


Summary of Argument 


1. The record is barren of any evidence that the death 
of plaintiffs’ decedent was proximately caused by any act 
or omission constituting wilful misconduct on the part of 
either of the defendants. Disbelief by the jury of the only 
evidence in the case with respect to each of six claimed 
acts or omissions of wilful misconduct and proximate 
cause does not suffice to make a submissible case and 
speculation and conjecture may not replace a lack of proof. 
Mo sustain the verdict the jury would have to disbelieve 
the uncontradicted evidence and then infer from no evi- 
dence at all that defendants were guilty of wilful mis- 
conduct proximately causing decedent’s death. 


2. Prejudicial errors were committed during the trial 
by the admission into evidence and misinterpretation of 
(a) an Irish order, (b) pages of company manuals, (¢) a 
contract between the co-defendants, and (d) by the court’s 
refusal to permit defendants’ counsel to except to the 
court’s charge. 


3. Prejudicial error was committed in the summations 
of plaintiffs’ counsel by his inflammatory, unproven and 
improper statements to the jury. 


4, Under the applicable Irish statute granting plaintiffs 
their cause of action, the amount recoverable could not 
exceed the actual and prospective loss resulting to them 
from decedent’s death. However, there was a complete 
failure of proof as to what that actual and prospective loss 
was, and the jury’s shocking and excessive verdict could 
only have been based on speculation, conjecture and sym- 
pathy. 


ARGUMENT 


The district court erred in failing to dismiss the 
complaint for all amounts in excess of $8300 or 
to direct a verdict in plaintiffs’ favor for that sum 
in the absence of proof of wilful misconduct on 
the part of defendants. 


As the court correctly charged the jury, the provisions 
of the Warsaw Convention applied to this action since 
the transportation involved was international transporta- 
tion performed by aircraft for hire, within the meaning of 
Article 1 of the Convention. In addition, a presumptive 
liability against the carrier for the death of plaintiffs’ 
decedent was created by Article 17, limited to the sum 
of $8300 by Article 22, but without limitation under 
Article 25 if the plaintiffs proved that the damage of 
which they complained was caused by the wilful miscon- 
duct of the defendant KLM, the defendant Sabena, or 
both of them, the court having ruled that Sabena was 
the agent of KLM. 


Implicit in the jury’s verdict of $350,000 in favor of 
plaintiffs, therefore, is a finding that decedent’s death 
was proximately caused by wilful misconduct. However, 
since the court denied defendants’ request that in the 
event the jury found wilful misconduct they be required 
to specify in a special verdict what the act of wilful mis- 
conduct was (JA 572) and the jury returned only a gen- 
eral verdict “for the plaintiffs” (JA 660), in order to 
demonstrate the lower court’s errors in denying defend- 
ants’ motions to dismiss the complaint for all amounts 
in excess of $8300 and for the direction of a verdict in 
that amount, as well as defendants’ motion for judgment 
notwithstanding the verdict, it is necessary to review 
each of the six claims of wilful misconduct advanced by 
plaintiffs. In considering this claim of error, it is es- 
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sential to bear in mind the definition of wilful misconduct 
as submitted to the jury in the court’s charge, as follows: 


“Willful misconduct is the intentional performance 
of an act with knowledge that the performance of 
that act will probably result in injury or damage, or 
it may be the intentional performance of an act in 
some manner as to imply reckless disregard of the 
consequences of its performance ; and likewise, it also 
means the intentional omission of some act with 
knowledge that such omission or failure to act will 
probably result in damage or in injury, or the in- 
tentional omission of some act in a manner from 
which could be implied a reckless disregard of the 
probable consequences of the omission.” (JA 640) 


a. The failure of KLM to advise passengers as to the loca- 
tion and use of life vests. 


This claim of wilful misconduct was based upon the 
testimony of passenger Ellis that no announcements were 
made as to where the life vests were kept on the airplane 
and he did not know where they were kept (JA 120). 
There was no testimony as to whether or not plaintiffs’ 
decedent wore a lifejacket when on the tailplane of the 
aircraft as it lay in the water. 


Although the witness Webbink testified that the “In- 
structions for Passengers In Case of An Emergency Land- 
ing” (Dft. Ex. 1), including instructions as to the loca- 
tion and use of life vests, were supplied to each passenger 
seat on the airplane (JA 475-476), and the witness Melling 
testified that he would have noticed if the emergency in- 
structions to passengers had not been in the back of all 
the seats (JA 510-511), the jury was, of course, free to 
reject their testimony. However, even assuming that 
plaintiffs’ decedent did not have a lifejacket, the jury was 
not free to disregard or reject the Trish Air Navigation 
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Order (Pl. Ex. 24A Id.), the pertinent provision of which 
with respect to life belt, read to the jury, was as follows: 


«e © © if a landplane is to be flown over water beyond 
30 minutes’ flying distance from the nearest shore, 
the passengers are shown before the take-off, or be- 
fore reaching 30 minutes’ flying distance from the 
nearest shore the position of the life belts, or equiva- 
lents and the method of their operation.” (JA 439) 


Similarly, the jury was not free to disregard or reject 
the undisputed facts in the case, including the stipulated 
facts, read to the jury from the pre-trial order, that the 
plane crashed approximately 32 to 42 seconds after it 
became airborne (JA 33) and contacted the water ap- 
proximately 7,325 to 7,350 feet from the end of runway 
14 (JA 34). In view of the Irish regulation and the un- 
disputed facts, therefore, failure to advise passengers of 
the location of life jackets could not, as a matter of law, 


be wilful misconduct. Indeed, the duty to so advise 
would not have arisen until at least twenty-nine minutes 
after the accident occurred. 


In addition, it should be pointed out that there was no 
proof whatsoever that the failure to be advised as to the 
location and manner of use of his life jacket was the 
proximate cause of plaintiffs’ decedent’s death. Passenger 
Ellis, who presumably followed plaintiffs’ decedent out 
the emergency exit window in the rear of the plane, 
never testified that he even looked for his life jacket or 
thought that one was necessary when he evacuated the 
airplane. On the contrary, Ellis testified that after he 
went through the emergency exit he was surprised to hit 
the water, that he expected to hit the ground (JA 111). 
It would be compounding conjecture to infer, first, that 
plaintiffs’ decedent did not have a life jacket and second, 
that he would have used his life jacket even if he had 
been advised as to its location. Moreover, there was no 
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proof that a life jacket, even if used, would have prevented 
plaintiffs’ decedent’s death. This much was implicitly 
admitted by plaintiffs’ counsel in the absence of the jury 
during argument concerning the admissibility of dece- 
dent’s Irish death certificate (Pl. Ex. 21 Id.). At that 
time, plaintiffs’ counsel stated to the court that his sole 
purpose was to show that decedent died “from shock and 
exposure and not from drowning”. The death certifi- 
cate was excluded since the fact of death was admitted 
by defendants (JA 358) and the cause of death was 
never established. Thus, it is submitted that not only 
was the alleged failure to advise passengers as to the 
location and use of life jackets not wilful misconduct, as 
a matter of law, but also that there was insufficient proof 
to submit to the jury on the issue of that alleged failure 
constituting the proximate cause of decedent’s death. 


b. The failure of Oudshoorn, the radio operator, to fasten 
his seat belt. 


This claim of wilful misconduct was based upon Oud- 
shoorn’s testimony that the purpose of having a seat belt 
was that in the case of an accident or sudden stop one 
would not be thrown out of his chair and could continue 
his duties; that there was a regulation requiring seat belts 
to be fastened during take-off; that he did not have his 
seat belt fastened on this particular flight and was thrown 
out of his chair before the aircraft hit the water (JA 281, 
292-293). Oudshoorn testified that he usually had his seat 
belt fastened but just on this flight he did not have it 
fastened. When asked if there was any reason for not 
having fastened it, he answered: 


“No. I couldn’t say ‘yes’.” (JA 293) 
This uncontradicted testimony by Oudshoorn demon- 


strates that the first essential element in the court’s charge 
on wilful misconduct, to-wit, an intentional act or omission, 
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is nowhere to be found. It is submitted that Oudshoorn’s 
testimony “No, I couldn’t say ‘yes’.”, if not outright un- 
intelligible, is so totally insufficient to establish an inten- 
tional omission on his part that reasonable minds cannot 
differ. Clearly, the record is barren of any evidence that 
he omitted fastening his seat belt in a manner from which 
could be implied reckless disregard of the probable conse- 
quences of the omission. The burden of proof both of 
Onudshoorn’s intent and the manner in which he failed to 
fasten his seat belt was upon plaintiffs. It would be 
speculation run riot to imply reckless disregard of the 
probable consequences on Oudshoorn’s part from the mere 
fact that there was no reason for not having fastened his 
seat belt. The only logical interpretation of his uncontra- 
dicted testimony is that he merely forgot to fasten it when 
the plane took off. 


” In addition to their failure to establish that Oudshoorn’s 


omitting to fasten his seat belt was wilful misconduct, 
plaintiffs also failed to prove that such omission was the 
proximate cause of decedent’s death. There is no evi- 
dence in the record that if Oudshoorn had fastened his 
seat belt he could or would have sent a distress message. 
His uncontradicted testimony was that prior to the crash 
the time was too short for him to send a message (JA 325) ; 
that following the initial impact with the water and during 
the one or two seconds while the plane was skipping over 
the water, it did not occur to him to send a message 
(JA 326-327); and that when the plane came to rest the 
flight engineer had switched off the main switch to avoid 
fire (JA 298), cutting off the power and making the radio 
dead so that it was impossible to send a message (JA 301). 
In view of this uncontradicted testimony by Oudshoorn, 
any finding that his failure to send a distress message 
was because he had neglected to fasten his seat belt must 
necessarily rest in speculation and conjecture. 
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c. The failure of the crew to send a distress message. 


This claim of wilful misconduct was based in part upon 
the Irish Air Navigation Order (Pl. Ex. 924A Id.) and in 
part upon an extract from the so-called CAA approved 
airplane manual (PI. Ex. J1A). The Irish regulation pro- 
vided that the pilot in command was responsible for noti- 
fying appropriate authorities by the quickest available 
means of any accident involving the aircraft (JA 440). 
The CAA approved manual provided that surface sta- 
tions and ships should be informed of the existence of an 
emergency as soon as it arose; that this should be done 
even if it was not certain the airplane would have to be 
ditched; and that it was easy enough to cancel the call 
after the emergency was over (JA 437-438). 


With respect to the failure of Oudshoorn, the radio op- 
erator, to send a distress message, the record is barren 
of any intentional omission on his part. The only testi- 
mony with respect to his intent prior to contact with the 
water, was that the time was too short to send a distress 
message, and that it did not occur to him to send such 
a message. The only testimony with respect to his 
intent following contact with the water, but prior to 
coming to a stop, was that during the period of one or 
two seconds he could not send a message (JA 325-327). 
The only testimony with respect to his intent after the 
plane had come to rest, was that the flight engineer had 
switched off the main switch to avoid fire as soon as the 
aircraft hit the water, cutting off the power and making 
the radio dead so that it was impossible to send any mes- 
sage (JA 298, 301). With respect to the extract from 
Oudshoorn’s statement (Pl. Ex. 19) as it bears on the 
question of intent, that, too, negatives any possible find- 
ing that the failure to send a distress message was an 
intentional omission. Taken out of context as it was, the 
most that can be said for this statement is that Oudshoorn 
did not think of sending any radio message but thought 
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first of his skin (JA 316-317). While this may not have 
been the most heroic of reactions, it was certainly no 
proof of an intent not to send a message. It would be the 
most distorted-kind of reasoning to say that because a 
man did not think of doing an act, his omission to act was 
intentional. 


Before turning from the question of Oudshoorn’s intent 
in failing to send a distress message, it should be noted 
that the testimony of passenger Ellis with respect to the 
length of time the lights (JA 111, 122), and presumably 
radio power, remained on following the crash can have 
no bearing on this issue. Even if the jury were to be- 
lieve Ellis and disbelieve Oudshoorn concerning the 
length of time when power was available, the record is 
still devoid of any evidence tending to establish Oud- 
shoorn’s failure as an intentional omission. In short, 
even if the jury were to reject Oudshoorn’s testimony 
that he did not think of sending a message, a finding 
that his failure was an intentional omission would still 
be grounded in speculation and conjecture for the reason 
that there is no conflicting testimony on his intent in 
the record. 


A further glaring deficiency in the proof on plaintiffs’ 
claim of wilful misconduct in the failure to send an 
emergency radio message, was the total absence of any 
evidence that Oudshoorn had knowledge that his omis- 
sions would probably result in injury or damage. Simi- 
larly, the evidence with respect to the manner in which 
Oudshoorn failed to act was totally insufficient for the 
jury to imply a reckless disregard on his part of the 
probable consequences. On the contrary the only knowl- 
edge on his part, whether correct or incorrect, was that 
the engineer had switched off the main switch to avoid 
fire, making the radio dead. As he stated in his testi- 
mony, “* * * that was impossible. We had no power” 
(JA 301). Nor is the question of Oudshoorn’s knowl- 
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edge affected by the fact, as brought out by plaintiffs’ 
counsel during the testimony of the witness Bruyne- 
steyn, that with the batteries and generators turned off, 
the radio would be operable from the batteries through 
the emergency d. ¢. bus, so long as battery power was 
available (JA 337). There was no showing whatsoever 
that Oudshoorn was aware of this fact and, further, even 
if aware, there was no showing that battery power was 
still available. The only testimony on this point was 
given by Bruynesteyn who stated that battery power 
would be unavailable once the batteries came into con- 
tact with salt water (JA 338). Thus, on the record in 
the case, the only knowledge of probable consequences 
on the part of Oudshoorn, even if he had thought to 
attempt to send an emergency message, was that the 
attempt would be a useless and futile act. 


There was even less testimony in the case with respect 


to the failure of the other crew members in a position 
to do so to send a distress message. Insofar as the captain 
was concerned, there was not one line of evidence. In- 
sofar as copilot Parfitt was concerned, the only evidence 
was that he did not send any message after he felt the 
buffeting of the airplane, which he thought was the tail 
of the aircraft striking the water; that it was a matter 
of seconds between the buffeting and the time the plane 
came to rest (JA 239); that he was in full control of 
what he was doing between the first and second buffet- 
ing; that when the plane stopped, he shouted to the 
flight engineer to turn off all electrical circuits and was 
told that had already been done (JA 262); that he could 
have talked to the tower with the equipment in front 
of him while the plane was in flight and while it was 
coming down (JA 502); and that by pushing his micro- 
phone button, he would have created an electrical circuit 
and caused an electrical impulse to be discharged (JA 
505). This testimony readily demonstrates that there was 
no proof whatsoever of an intentional omission by Parfitt 
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with respect to a distress message. Further, there was 
no proof that his failure to send such a message was with 
knowledge that such failure would probably result in 
injury to passengers. In addition, there was no testimony 
with respect to the manner in which he failed to send a 
distress message from which could be implied a reckless 
disregard of the probable consequences. Clearly then, 
Parfitt’s failure to send a distress message could not con- 
stitute wilful misconduct as defined by the court. 


d. The failure to pick up and use the emergency radio 
transmitter. 


This claim of wilful misconduct was predicated upon the 
fact that the KLM route manual (Pl. Ex. 17A Id.) pro- 
vided that one of the duties of the radio operator after 
ditching, was to pick up the portable emergency radio 
transmitter from its storage position in the cloak room at 


the main door and evacuate it into one of the dinghies 
(JA 218, 330-331). Closely connected with this claim, was 
the further claim that the failure of the crew members to 
use the portable oxygen apparatus to assist in reaching 
the rear of the aircraft where the emergency radio trans- 
mitter was stored, constituted wilful misconduct. 


The testimony of Oudshoorn, the radio operator, whose 
duty it was to collect the emergency radio, with respect 
to his failure to do so, was that it was impossible to get 
to the rear cabin where the emergency radio was stowed 
because the water level was shoulder high in the rear 
cabin (JA 304); that although he was aware of the pre- 
sence of gasoline fumes in the cabin and had to get fresh 
air to stay conscious, it did not occur to him that he might 
have been helped if he had used the portable oxygen 
equipment; that even with the portable oxygen equipment, 
he did not think they could have done any more than they 
did; that he didn’t try to use the portable oxygen equip- 
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ment; that he didn’t think he could have reached the 
portable emergency radio transmitter because he would 
have had to dive under the water; and that even if he had 
walked down to the rear of the plane, his head would have 
been under water level when he reached the cloak room 
(JA 329-331). 


The only other testimony in the case with respect to 
failure to collect the emergency radio transmitter and 
failure to use the portable oxygen equipment was that 
of copilot Parfitt. Parfitt testified that the portable 
oxygen equipment was kept in the front of the plane; 
that the emergency radio transmitter was kept in the rear 
of the plane; that the portable oxygen equipment would 
protect a crew member wearing it from any irritant or 
fumes in the cabin (JA 222-224); that he fell into a hole 
in the floor of the aircraft at a position about the trailing 
edge of the wing and the water came up to his waist in 
the hole, whereas previously it had been about knee-high; 
that he became dizzy from the fumes and had to go for- 
ward for fresh air (JA 255) ; that he returned to the cabin 
and tried to get to the rear of the plane past the hole in 
the floor but it was obstructed with wreckage; that he did 
manage to get just behind it and climb out of the hole, 
but again became dizzy and had to get more fresh air; 
that upon returning to the cabin again, the captain ordered 
him to take the dinghy with the passengers and go ashore 
for help (JA 256); that he could not reach the emergency 
radio transmitter (JA 259-261); that the water level aft 
of the hole in the floor was not the same as the water 
level forward of the hole; that forward of the hole 
the water level was about knee-deep, and aft of the hole 
it was so dark that it was impossible to tell accurately 
how deep it was; that the only reason he could not get 
back aft of the hole in the floor was because of the gasoline 
fumes; that it never occurred to him at any time to 
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make use of the portable oxygen mask and bottle (JA 
263); that normal walking with the portable oxygen tank 
strapped to his back would have been possible, but 
to carry out any rescue operations in the dark with it 
would have been extremely difficult (JA 270-271). He 
further testified that the smell of gasoline fumes only in- 
dicated to him that there was a fire risk; that he had no 
idea they were dangerous from an asphyxiating point of 
view, so there was no reason to use oxygen equipment ; 
and that “oxygen never entered my head” (JA 273). 


This, then was the testimony with respect to the failure 
of the crew to get the emergency radio and to use the 
portable oxygen equipment. Clearly, the record is in- 
sufficient to establish any intentional omission on the part 
of either Oudshoorn or Parfitt with respect to these claims 
of wilful misconduct. If the only way to reach the rear 
of the airplane was by using the portable oxygen equip- 
ment and it never occurred to Parfitt to use such equip- 
ment, there can be no issue with respect to intent on his 
part. Similarly, Oudshoorn, who was in the airplane sub- 
sequent to Parfitt’s departure, was physically prevented 
from getting the emergency radio by the fumes and the 
depth of the water. The inability to reach the emergency 
transmitter precludes a finding of any intentional omission 
in that regard. 


Moreover, there was no evidence in the record that any 
of the crew members had knowledge that their failure 
to get the emergency radio from the cloak room would 
probably result in damage or injury to passengers, where 
the airplane was less than 7,500 feet from the end of the 
runway. On the contrary, when Oudshoorn left the cabin 
of the aircraft and got into the dinghy he had proved to 
himself that there was no one-still alive in the airplane 
(JA 329-330) and he had no knowledge whatsoever at that 
time that there was anyone alive on the tail of the aircraft 
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and not in a dinghy (JA 304). Similarly, when Parfitt 
left the aircraft at the direction of the captain he had no 
knowledge that anyone was on the tail of the aircraft and 
would probably be injured if the emergency radio were 
not collected from its storage place and used (JA 259). 


In addition, in view of the fact that the crew members 
themselves were on the verge of unconsciousness due to 
the gasoline fumes the evidence as to the manner in which 
they failed to get the emergency radio or use the portable 
oxygen was plainly insufficient to permit the jury to infer 
a reckless disregard of the probable consequences. 


e. The failure to leave the dinghy attached until plaintiffs’ 
decedent had been saved. 


The only evidence with respect to this claim of wilful 
misconduct was the testimony of copilot Parfitt, radio 
operator Oudshoorn, and third pilot-navigator Webbink. 
Parfitt’s testimony on this subject was that the captain 
ordered him to take one of the dinghies with eleven pas- 
sengers and two other crew members and go to shore; 
that he suggested remaining perhaps five minutes more 
and searching the cabin; that the captain again ordered 
him to take the dinghy to shore; that in going to shore 
they tried to use the paddles with “zero” success; that he 
was surprised that the paddles were quite that bad; that 
he had never tried using them in open water before, but 
just in a swimming pool (JA 247); that the direction the 
dinghy took was controlled by the wind and the tide which 
took them away from the plane and toward the shore (JA 
257-258) ; that when his dinghy left the aircraft he heard 
nobody on the tail of the plane and had no idea anybody 
was on the tail; and that there had been no sound that he 
could hear (JA 259). 
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: Clearly, there could not have been a finding of ‘wilful 
misconduct on the part of Parfitt in leaving the aircraft 
pursuant to the captain’s orders to go to shore and get 
help. On the contrary, he was assisting in complying 
with the Irish Air Navigation Order which specified that 
the pilot in command was responsible for notifying the 
appropriate authority by the quickest available means of 
any accident involving the aircraft (Pl. Ex. 24Id., JA 440). 


There not only was a complete lack of proof that Parfitt 
intentionally omitted rescuing plaintiffs’ decedent from the 
aircraft, but also there was a complete lack of proof 
that he had any knowledge that anyone was on the tail 
of the aircraft, and hence was aware of the so-called 
probable consequences of his act or omission. Certainly 
the only evidence as to the manner in which he acted or 
failed to act, to-wit, in obedience to the captain’s order 
and in compliance with the Irish regulations, clearly 
negatives any possible finding of a reckless disregard of 
the allegedly probable consequences. Parfitt’s act or 
omission, as a matter of law, could not constitute wilful 
misconduct. 


Turning then to the testimony of Oudshoorn, the radio 
operator, with respect to the activities of the personnel 
in the second dinghy, his testimony was that when every- 
one was in the dinghies, the captain, who was still on 
board the airplane, ordered Parfitt to leave with his 
dinghy to get help and the captain decided to have the 
other dinghy remain with the wreck; that the captain 
called Ondshoorn back into the cabin and after they saw 
they couldn’t do any more on board, they returned to the 
dinghy and planned to stay with the wreck; that they then 
heard somebody standing on the tail calling for help; that 
“from that moment on we tried to reach him with the 
dinghy”; that he suggested going along the fuselage, but 
that Webbink warned that the dinghy might be ripped 


20 


open by sharp points on the wing or engine; that he 
thought Webbink’s idea was very good and that they tried 
to go around the wing to the tail, and for that purpose had 
to loosen their line from the fuselage; that two of them 
paddled the dinghy to try to get around the wing to the 
tail but that didn’t do any good, because the tide and wind 
drifted them from the wreck, and that they couldn’t do 
anything with the paddles (JA 303-305). 


There is not one word in this testimony to support a 
finding that the failure of the flight crew to effect the 
rescue was an intentional act or omission. The only 
possible interpretation of this undisputed testimony is 
that once it became known that someone was on the tail 
of the airplane, a decision was made to effect a rescue 
by going around the wing in the dinghy to the tail, but 
the tide and the wind drifted the dinghy away from the 
airplane despite the efforts of the crew members to 
maneuver the dinghy with the paddles. In short, the omis- 
sion or failure to rescue the people on the tail was totally 
and completely contrary to the intention of the crew mem- 
bers. Thus, there was a failure of proof with respect to 
this vital element of an intentional act or omission. What 
the flight crew did or did not do was in an attempt to 
rescue plaintiffs’ decedent, not in an attempt to abandon 
him. 


The only other evidence in the record with respect to 
the claim of wilful misconduct was the testimony of 
Webbink, the third pilot navigator, that when he was in 
the cabin of the airplane with the captain he heard calls 
from the tail; that he got in the dinghy with the captain; 
that he had one of the paddles; that they tried to paddle 
around the wing to get to the tail; that the dinghy just 
went around and around and drifted away from the air- 
plane; that they couldn’t control it at all (JA 472-473) ; 
that in a statement made the day of the accident he had 
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said that the paddles worked very well and that by using 
the paddles they got to shore (Pl. Ex. 31 Id., JA 486-487). 


The testimony of Webbink, like that of Oudshoorn, 
totally failed to lay any basis for a finding of wilfal mis- 
conduct. Undisputedly, then, the intent was to effect a 
rescue, not to omit a rescue. Common sense rebels at 
any other interpretation of this evidence. Nothing in the 
testimony of either Oudshoorn or Webbink furnishes a 
basis for finding that the casting off of the dinghy to 
rescue plaintiffs’ decedent was performed in a manner 
from which could be implied a reckless disregard of the 
probable consequences. None of the requirements for a 
finding of wilful misconduct were met. 


f. The failure of Sabena to maintain an adequate flight 
watch and make timely rescue. 


This claim of wilful misconduct was supposedly based 
upon the provisions of the Flight Operations Service 
Agreement between KLM and Sabena under which Sabena 
was to render all reasonable assistance to KLM in the 
event KLM should have an accident or a forced landing 
at or enroute to or from Shannon Airport (Pl. Ex, 12 Id., 
JA 440). 


There is no dispute that the accident herein occurred 
within Sabena’s area of responsibility as set forth in the 
contract (JA 440), nor is there any dispute that in per- 
forming the services specified under the contract, Sabena 
had in its dispatching office at Shannon a radio receiver 
capable of monitoring messages to and from KLM planes 
to a very limited extent (JA 156-157). Similarly, there is 
no dispute that the monitor radio was turned on at the 
time of the take-off in question; that the personnel in the 
Sabena office heard the tower call the aircraft and give 
it its time off the ground as 0238; that the Sabena per- 
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sonnel did not hear the aircraft knowledge this message; 
that the monitor radio was turned off and that the Sa- 
bena personnel did not hear the control tower call the 
aircraft six times in the space of a few minutes at most 
(JA 187-189). Is it also undisputed that Cousins, the 
Sabena chief dispatcher at Shannon, left the Sabena of- 
fice at 0300, approximately twenty minutes after the 
aircraft took off, and returned to the office at approxi- 
mately 0345 (JA 167). During Cousins’ absence, Mr. 
Hanley, the dispatcher in charge of the shift and who 
signed the flight plan for the aircraft, was in charge 
(JA 167). It is further undisputed that at 0325 the Sa- 
bena office was advised that the plane had not been in 
radio contact since its take-off at 0238; that this notifica- 
tion was entered in the Sabena log book; and that nothing 
further was done with respect to the airplane at that 
time (JA 168). 


At approximately 0410, Cousins spoke to Cooke-Smith, 
the chief Irish government air traffic control man on duty, 
and was advised that the aircraft had been out of contact 
since take-off (JA 169). Cousins testified that he did 
not give Cooke-Smith any instructions; that he realized 
that they were doing everything possible to contact the 
aircraft; and that Cooke-Smith told him that they had 
asked all aircraft and all ground stations to try and con- 
tact the KLM aircraft (JA 170, 190-191). It is further 
undisputed that following the telephone conversation with 
Cooke-Smith, Cousins called Melling, the KLM station 
manager at Shannon, and for the first time advised him 
that the aircraft had been out of contact since take-off 
(JA 171). 


Melling testified that he saw the aircraft taxi out and 
then went back to the terminal building; that the next 
time he heard about the flight was at 0440 when Cousins 
advised him it had been out of radio communication since 
take-off; that he went to the Sabena office and Cousins ad- 
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vised him that emergency procedures were already in op- 
eration; that while he was in the Sabena office, he heard 
another plane report over the monitor radio that it saw 
something but could not make out what it was; that just 
about that time a crew member of the KLM aircraft made 
his way to the airport terminal building; and that after 
seeing the crew member, he immediately went to the air- 
port manager’s office and was informed that the amphibi- 
ous weasels and the launch from Foynes were already on 
their way out to the aircraft (JA 511-512). He further 
testified that Aer Lingus, an Irish airline, was the opera- 
tional representative of KLM at Shannon and was the. 
party Sabena was supposed to notify in the case of re- 
tarded progress of a KLM flight and keep informed as 
to the movements of the aircraft (JA 520). However, 
Aer Lingus had not been informed that PH-LKY had 
been out of radio contact until Melling told the Aer 
Lingus representative while on his way to the Sabena 
office at 0440 (JA 521-522). 


In none of this evidence are the essential elements of 
wilful misconduct, as defined by the court, to be found. 
The mere fact that the monitor radio in the Sabena office 
was intentionally turned off as soon as the tower had 
given the airplane its time off the ground is insufficient in 
itself to support a finding of wilful misconduct. Simi- 
larly, the fact that Cousins was intentionally absent from 
the office for approximately forty minutes, leaving the 
office in charge of the dispatcher in charge of the shift, 
does not constitute wilful misconduct. The record is like- 
wise barren of any evidence from which a reckless dis- 
regard of the probable consequences of these acts could 
be implied. 


On these questions of knowledge of the probability of 
damage or injury and reckless disregard of the probable 
consequences, it is important to note that the Shannon 
Airport crash orders (Dft. Ex. 5), which were read to the 
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jury, provided that during departure operations the fire 
and rescue vehicles, fully manned, were to stand-to from 
the time the passengers started boarding until the air- 
craft had taken off and could no longer be seen or heard, 
whichever was the later. In addition, the crash orders 
provided that the Air Traffic Control officer in charge of 
the watch was to ensure that the duty operations officer or 
representative or station manager of the company whose 
aircraft was involved in a crash was notified prior to even 
the airport medical officer or the airport manager. More- 
over, the crash orders provided that in the event of a 
crash on water, the Air Traffic Control officer in charge of 
the watch was to instruct the coxswain of the rescue launch 
to proceed to the scene with all speed (JA 563-566). 


In view of these undisputed crash orders, the improba- 
bility that an airplane could crash within 32 to 42 seconds 
after becoming airborne, only 7,350 feet at most from the 
end of the runway, and be completely unnoticed and unre- 
ported by the personnel manning the fire and rescue ve- 
hicles and the personnel on watch in Air Traffic Control, 
is manifest. The evidence not only fails to demonstrate 
any knowledge on the part of Cousins or any other of the 
Sabena personnel of probable injury or damage resulting 
from their acts, but it affirmatively demonstrates knowl- 
edge that in the improbable event of an accident on 
take-off, a representative of the airline would be notified 
immediately and that emergency rescue equipment would 
be proceeding to the scene with all speed. Clearly, then, 
the shutting off of the monitor radio and the departure 
of Cousins from the office some twenty minutes later were 
not acts performed in reckless disregard of any probable 
consequences. 


With respect to the failure of the Sabena personnel 
to take any action upon receipt of the 0325 message from 
the tower, there is not a word of evidence that this was 
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an intentional act or omission, much less that it was per- 
formed or omitted with any knowledge of probable harm 
or injury resulting therefrom. In view of the complete 
silence of the record concerning intent, there is nothing 
from which a reckless disregard of any probable conse- 
quences could be implied. 


Thus, none of the acts or omissions of Cousins or the 
Sabena personnel could possibly constitute wilful mis- 
conduct. In the absence of any evidence that injury 
or damage to passengers was a probable consequence of 
the acts or omissions of these individuals, and in the 
absence of any evidence of knowledge of such probable 
consequences, a finding of wilful misconduct could be based 
only upon speculation and conjecture. It is important to 
note that under the court’s charge, requiring as it did an 
intentional act or omission with knowledge of the proba- 
bility of injury or damage, or an intentional act or omis- 
sion in some manner from which could be implied reckless 
disregard of the probable consequences, the jury could 
not add up a number of acts and find that although no 
one of them was sufficient, in the aggregate they amounted 
to wilful misconduct. 


Turning next to the equally important question of 
proximate cause, the evidence conclusively demonstrates 
that any act or omission on the part of Sabena could not, 
as a matter of law, constitute a substantial contributory 
factor to the death of plaintiffs’ decedent. The evidence 
on this issue of proximate cause was contained in the 
testimony of Cousins and Melling, the communications 
logs, and the orders and emergency procedures of the Irish 
government air traffic services, 


Melling, the KLM station manager at Shannon Airport, 
testified that the air traffic control services were provided 
by the Irish government for the benefit of all users of the 
airport (JA 508); that the search and rescue facilities 
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were also provided by the Irish government for the ben- 
efit of all users of the airport; and that the government 
officer in charge of the air traffic control watch was respon- 
sible for alerting the search and rescue organization if it 
should be required (JA 509). 


Cousins, the Sabena chief dispatcher, testified that area 
traffic control and oceanic traffic control were designated 
as the people responsible for coordinating and initiating 
search and rescue procedures; that “they take over, they 
don’t assist”; that the government traffic control was re- 
sponsible for seeing that the position reports which the 
aircraft should send are received within a specified mar- 
gin; and that in the event the position reports were not 
received, traffic control calls the Ballygireen radio station 
and asks that whatever steps are necessary be taken to 
get the report (JA 183-184). 


Thus, the uncontradicted testimony in the case was 
that the search and rescue facilities were provided by the 
Irish government, that the officer in charge of the govern- 
mental air traffic control shift on duty was in charge of 
alerting the search and rescue organization, and that 
when search and rescue is initiated the government organ- 
ization takes over and Sabena merely assists. 


Further undisputed evidence, as contained in the Rescue 
Co-ordination Centre Emergency Procedures (Dft. Ex. 6) 
which were read to the jury, was that officers in charge 
of watches were to exercise their best judgment, having 
due regard for the circumstances of each case, at the same 
time ensuring that the fullest cooperation and coordina- 
tion was maintained between area, approach and aero- 
drome control at Shannon, between Shannon and Prest- 
wick oceanic area control, between traffic control and the 
search and rescue services, and between air traffic control 
and the operating agency concerned (JA 568). Addi- 
tional undisputed evidence, as stated earlier, were the 
Shannon Airport Crash Orders providing that the fire 
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and rescue vehicles, fully manned, were to be in position 
and standing-by until the departing aircraft could no 
longer be seen or heard, and that upon receipt of informa- 
tion that an aircraft had crashed into the water the air 
traffic control officer in charge of the watch was to instruct 
the coxswain of the launch to proceed to the scene with 
all speed (JA 563-566). 


It was further undisputed, or at least the record is 
barren of any evidence to the contrary, that air traffic 
control was never advised by the fire and rescue vehicles 
standing by that the aircraft.had crashed within 32 to 42 
seconds after becoming airborne. Also undisputed was 
the fact that commencing at 0239, one minute after the 
airplane had taken off, the Irish government air traffic 
control services and rescue coordination center were at- 
tempting to locate it. 


The transcripts of the various air traffic service commu- 
nications, and the logs of the search and rescue organiza- 
tion (Dft. Exs. 4-4G), all read into evidence, irrefutably 
show that starting at 0239 the control tower, area control, 
oceanic control, weather ships, ground stations and air- 
craft in the air were calling PH-LKY on all available 
frequencies attempting to locate it. This same evidence 
further shows that shortly after take-off, ground control 
approach, an Irish air traffic service radar, advised that 
the airplane was twenty-three and one-half miles west 
of the airport, and that area control advised the tower 
to leave the airport lights on in the event the plane was 
returning to land (Dft. Ex. 4B, JA 542-543). Further, 
the undisputed evidence showed that all of the air traffic 
services continued calling the aircraft and continued to 
have other airplanes attempt to contact it. In addition, 
the undisputed evidence showed that at 0400 an alert was 
declared; that at 0415 the tower saw what appeared to 
be a red Very flare near the river and an immediate 
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investigation as to the source of this flare was launched; 
that at 0416 ground control approach confirmed that it 
had tracked the airplane on the radar scope as far as 
twenty-three miles west and that it had been a normal 
fade out; that at 0428 area control told the tower that 
the airplane had been heard at 0354 by another plane; 
that at 0431 and 0434 more flares were seen in the river 
again and another airplane preparing to take off was 
requested to fly over the spot where the flares were seen 
(Dft Ex. 4B, JA 557-558). The evidence was further 
undisputed that 0437, before this airplane took off to 
search over the river, the rescue launch at Foynes was 
alerted; that at 0445 the searching airplane reported see- 
ing people, and the fire crew was instructed to send out 
the amphibious weasels and that at 0446 the rescue launch 
was ordered to proceed immediately (JA 558). Finally, 
it was undisputed that at 0500 the first survivor reached 
the airport (JA 558); that at 0525 the aircraft was seen 


in the river (Dft. Ex. 4D, JA 556); at 0630 the rescue 
launch saw one survivor and at 0634 the one survivor had 
been picked up by the rescue launch (Dft. Ex. 4B, JA 
560). 


Based upon the uncontradicted and undisputed evidence, 
it is plain that no act or omission of Sabena was the 
proximate cause of plaintiffs’ decedent’s death. Nothing 
that Sabena could have done was left undone. Since, on 
the uncontradicted testimony, air traffic control took over 
and was conducting the search and rescue operation, as 
was its duty, Sabena could have done nothing more to in- 
sure that those operations were being carried out. It was 
undisputed that no one on shore at the airport knew or 
even suspected that the aircraft was down in the river 
until the first flares were sighted and immediately there- 
after the rescue launch was alerted and ordered to pro- 
ceed. In short, everything that could have been done was 
done. Ordinary common sense dictates that a rescue 
launch cannot be dispatched to pick up survivors until it 
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is known where the aircraft has gone down. Sabena cer- 
tainly had no way of knowing where the aircraft was other 
than from such information it might receive from air 
traffic control and even plaintiffs’ counsel admitted on 
summation that “the tower was doing its best” (JA 596). 
Clearly, then, since air traffic control did not know where 
the airplane was, the rescue equipment could not have 
been alerted sooner than it was. Therefore, any act or 
omission on the part of Sabena could not, as a matter of 
law, have been the proximate cause of the death of plain- 
tiffs’ decedent. 


In summary then, viewing the evidence in the light 
most favorable to plaintiffs, there was no evidence that 
the death of plaintiffs’ decedent was proximately caused 
by any act or omission constituting wilful misconduct on 
the part of either KLM or Sabena. With respect to the 
failure to advise passengers as to the location and use of 


life vests, the undisputed evidence was that the duty to 
do so had not yet arisen. With respect to the failure of 
Oudshoorn to fasten his seat belt, there was no evidence 
that this was an intentional omission. If the jury did not 
believe Oudshoorn’s testimony in this regard, then there 
was no evidence at all on the issue and there would still 
be a failure of proof. To sustain the verdict, the jury 
would have to disbelieve Oudshoorn, then infer from no 
evidence at all that his failure to fasten his seat belt 
was intentional, and then infer again from no evidence 
at all that this intentional omission was in a manner 
from which could be implied a reckless disregard of the 
* consequences. With respect to the failure of the crew to 
send a distress message, there was no evidence that this 
was an intentional omission. Here, again, to sustain the 
verdict, the jury would have to infer from no evidence at 
all that the failure to send an emergency message was in- 
tentional and then further infer from no evidence at all that 
this intentional omission was in a manner from which could 
be implied a reckless disregard of the probable conse- 
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quences. With respect to the failure to pick up and use 
the emergency radio transmitter, there was no evidence 
that this was an intentional omission. All that the evi- 
dence showed was that it was impossible for Oudshoorn 
to reach the emergency radio transmitter and that it did 
not occur to him to use the portable oxygen. If the jury 
did not believe Oudshoorn’s testimony in this regard, then 
there was no evidence at all on the issue of intent and 
there would still be a failure of proof. In order to sustain 
the verdict, the jury would have to disbelieve Oudshoorn, 
then infer from no evidence at all that his failure to pick 
up the emergency radio was intentional and then infer 
again from no evidence at all that this intentional omis- 
sion was in a manner from which could be implied a 
reckless disregard of the probable consequences. 


With respect to the failure to leave the dinghy attached 
until plaintiffs’ decedent had been rescued, there was no 
evidence that this was an intentional omission to act in 
a manner from which could be implied a reckless disre- 
gard of the probable consequences. The only evidence in 
the record showed that the dinghy was detached for 
the express purpose of rescuing plaintiffs’ decedent. If 
the jury did not believe this uncontradicted testimony, 
then there was no evidence at all as to the manner in 
which the dinghy was unfastened. To sustain the verdict, 
the jury would have to disbelieve the evidence as to why 
the dinghy was unfastened, and then infer from no evi- 
dence at all that it was intentionally unfastened in a man- 
ner from which could be implied a reckless disregard of 
the probable consequences. 


With regard to the failure of Sabena to maintain a 
flight watch and alert the rescue launch, there was no 
evidence that this was an intentional omission to act in 
a manner from which could be implied a reckless disre- 
gard of the probable consequences. In order to sustain 
a verdict based upon this claim of wilful misconduct, the 
jury would have to disbelieve the testimony of Melling 
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and Cousins (a) that the search and rescue facilities were 
provided by the Irish government, (b) that the control 
officer in charge of the governmental air traffic control 
shift on duty was in charge of alerting the search and 
rescue organization, and (c) that when search and rescue 
is initiated the government organization takes over and 
Sabena merely assists. Further, the jury would have to 
disbelieve the Rescue Coordination Center. Emergency 
Procedures, the Shannon Airport Crash Orders, the gov- 
ernmental air traffic service communications transcripts, 
and the logs of the search and rescue organization, all of 
which showed that all possible measures to locate PH- 
LKY commenced one minute after it had taken off. If 
the jury did not believe this evidence, then there was no 
evidence at all on the issue of proximate cause and there 
would still be a failure of proof. To sustain the verdict 
the jury would not only have to disbelieve the evidence, 
but also it would have to infer from no evidence at all 
that Sabena had at its disposal some method for locating 
the aircraft which was not available and used by the 
Irish government authorities, and then infer again from 
no evidence at all that the utilization of this conjectured 
method by Sabena would have located the airplane sooner 
than did the governmental authorities, and then further 
infer from no evidence at all that a rescue of plaintiffs’ 
decedent would have been effectuated. Clearly, a verdict 
based upon such claims of wilful misconduct cannot be 
sustained. As the Supreme Court has stated in Moore 
v. Chesapeake & O. R. Co., 340 U. S. 573, 578 (1951): 


“This would be speculation run riot. Speculation 
cannot supply the place of proof.” 


There is no dispute as to what constitutes wilful mis- 
conduct. In American Airlines v. Ulen, 87 App. D. C. 
307, 186 F. 2d 529, this Court held the following charge 
to the jury to be “substantially correct” (p. 533): 


“Now, wilful misconduct is not, as I have said, 
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quences. With respect to the failure to pick up and use 
the emergency radio transmitter, there was no evidence 
that this was an intentional omission. All that the evi- 
dence showed was that it was impossible for Oudshoorn 
to reach the emergency radio transmitter and that it did 
not occur to him to use the portable oxygen. If the jury 
did not believe Oudshoorn’s testimony in this regard, then 
there was no evidence at all on the issue of intent and 
there would still be a failure of proof. In order to sustain 
the verdict, the jury would have to disbelieve Oudshoorn, 
then infer from no evidence at all that his failure to pick 
up the emergency radio was intentional and then infer 
again from no evidence at all that this intentional omis- 
sion was in a manner from which could be implied a 
reckless disregard of the probable consequences. 


With respect to the failure to leave the dinghy attached 
until plaintiffs’ decedent had been rescued, there was no 


evidence that this was an intentional omission to act in 
a manner from which could be implied a reckless disre- 
gard of the probable consequences. The only evidence in 
the record showed that the dinghy was detached for 
the express purpose of rescuing plaintiffs’ decedent. If 
the jury did not believe this uncontradicted testimony, 
then there was no evidence at all as to the manner in 
which the dinghy was unfastened. To sustain the verdict, 
the jury would have to disbelieve the evidence as to why 
the dinghy was unfastened, and then infer from no evi- 
dence at all that it was intentionally unfastened in a man- 
ner from which could be implied a reckless disregard of 
the probable consequences. 


With regard to the failure of Sabena to maintain a 
flight watch and alert the rescue launch, there was no 
evidence that this was an intentional omission to act in 
a manner from which could be implied a reckless disre- 
gard of the probable consequences. In order to sustain 
a verdict based upon this claim of wilful misconduct, the 
jury would have to disbelieve the testimony of Melling 
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and Cousins (a) that the search and rescue facilities were 
provided by the Irish government, (b) that the control 
officer in charge of the governmental air traffic control 
shift on duty was in charge of alerting the search and 
rescue organization, and (c) that when search and rescue 
is initiated the government organization takes over and 
Sabena merely assists. Further, the jury would have to 
disbelieve the Rescue Coordination Center. Emergency 
Procedures, the Shannon Airport Crash Orders, the gov- 
ernmental air traffic service communications transcripts, 
and the logs of the search and rescue organization, all of 
which showed that all possible measures to locate PH- 
LKY commenced one minute after it had taken off. If 
the jury did not believe this evidence, then there was no 
evidence at all on the issue of proximate cause and there 
would still be a failure of proof. To sustain the verdict 
the jury would not only have to disbelieve the evidence, 
but also it would have to infer from no evidence at all 
that Sabena had at its disposal some method for locating 
the aircraft which was not available and used by the 
Irish government authorities, and then infer again from 
no evidence at all that the utilization of this conjectured 
method by Sabena would have located the airplane sooner 
than did the governmental authorities, and then further 
infer from no evidence at all that a rescue of plaintiffs’ 
decedent would have been effectuated. Clearly, a verdict 
based upon such claims of wilful misconduct cannot be 
sustained. As the Supreme Court has stated in Moore 
v. Chesapeake & O. R. Co., 340 U. S. 573, 578 (1951) : 


“This would be speculation run riot. Speculation 
cannot supply the place of proof.” 


There is no dispute as to what constitutes wilful mis- 
conduct. In American Airlines v. Ulen, 87 App. D. C. 
307, 186 F. 2d 529, this Court held the following charge 
to the jury to be “substantially correct” (p. 533) : 


“‘Now, wilful misconduct is not, as I have said, 
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merely misconduct, but wilful misconduct. So if the 
carrier, or its employees or agents, wilfully per- 
formed any act with the knowledge that the per- 
formance of that act was likely to result in injury 
to a passenger, or performed that act with reckless 
and wanton disregard of its probable consequences, 
then that would constitute wilful misconduct; and if 
the result of that wilful misconduct was injury to 
Mrs. Ulen, then her recovery would not be limited by 
this sum of some eight thousand dollars. 


‘Now, the mere violation of those [safety rules 
and regulations], * ° * even if intentional, would 
not necessarily constitute wilful misconduct, but if 
the violation was intentional with knowledge that the 
violation was likely to cause injury to a passenger, 
then that would be wilful misconduct, and likewise, 
if it was done with a wanton and reckless disregard 
of the consequences.’ ” 


This Court in the Ulen case also quoted with approval 
the following definition found in Rowe v. Gatke Corpora- 
tion, 126 F. 2d 61 (7 Cir. 1942), at page 66: 


«ue © © cWilful misconduct? means a deliberate pur- 
pose not to discharge some duty necessary to safety. 


* * 9” 


Clearly, none of the acts or omissions complained of 
by plaintiffs as wilful misconduct satisfied these defini- 
tions or the definition contained in the court’s charges. 
The burden of establishing wilful misconduct rested upon 
plaintiffs, Goepp v. American Overseas Airlines, supra; 
Grey v. American Airlines, Inc., supra. This burden they 
did not meet, and the court erred in not granting defend- 
ants’ motions for judgment in favor of plaintiffs in the 
sum of $8300. 
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2. The district court erred (a) in permitting plain- 
tiffs’ counsel to misinterpret to the jury the Irish 
order relating to life belts; (b) in admitting into 
evidence pages of a KLM manual relating to 
planned ditching procedures; (c) in admitting 
into evidence the contract between KLM and 
Sabena without interpreting its provisions for 
the jury; (d) in its evidentiary rulings with re- 
spect to Oudshoorn’s deposition; and (e) in fail- 
ing to permit defendants’ counsel to except to any 
part of the court’s charge. 


. The Irish Order with Respect to Showing Passengers 
the Positions of Life Belts. 


Plaintiffs offered into evidence certain sections of an 
Trish order entitled “Statutory Instruments Air Naviga- 
tion Operations Order—1953”. They then read from a 
provision entitled “Aircraft Instruments, Equipment and 
Safety Devices”, subdivision 6 thereunder reading (JA 
439) : 


“The operator of the aircraft shall take steps to 
the satisfaction of the Minister to ensure that if a 
land plane is to be flown over water beyond 30 
minutes’ flying distance from the nearest shore, the 
passengers are shown before the take-off or before 
reaching 30 minutes’ flying distance from the nearest 
shore the position of the life belts or equivalents. and. 
the method of their operation.” 


This section obviously meant that when a plane took off 
from Ireland on an overseas flight, the information un- 
der this section of the order would be imparted to the 
passengers before the take-off or before the plane had 
been flying over water for 30 minutes after leaving the 
coast of Ireland. The provisions of this order or regu- 
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lation were not violated in the case at bar because the 
plane had never flown beyond the coast of Ireland after 
departing Shannon Airport. In fact it had never reached 
the coastline. Despite this fact plaintiffs’ counsel was 
permitted to argue to the jury in his summations that the 
failure to impart this information was a violation of an 
Trish government regulation which caused Tuller’s death 
and was an act of wilful misconduct (JA 574576, 597, 
629-630, 633). His purpose in referring to this regula- 
tion was to plant in the jury’s mind the suggestion that 
Tuller had died from drowing. However, this was dia- 
metrically opposite to the position that he took earlier 
in the trial. When plaintiffs’ counsel offered into evi- 
dence a death certificate with respect to Tuller’s death 
(Pl. Ex. 21 for Id.) there was a lengthy discussion con- 
cerning its relevancy and the court finally excluded it 
(JA 352-359, 403). It is noteworthy, however, that dur- 
ing the discussion on the admissibility of the certificate, 
wherein plaintiffs’ counsel was characterizing it to the 
court, he said (JA 358): 


“My sole purpose is to show that he died from 
shock and exposure and not from drowning.” 


7ith such a concession on the part of plaintiffs’ counsel 
it is incredible that he devoted such a large part of his 
summation in persuading the jury that the absence of 
life belts caused Tuller to drown and that that was the 
cause of his death. In his argument that the Irish order 
had been violated, he stated to the jury as follows (JA 
574): 


“Now, this plane took off from Schipol, it flew 
over a portion of the North Sea, over the English 
Channel, across England, and over the Irish Sea, 
and landed in Shannon, and was then taking off for 
a 3,000-mile hop to Gander; and no one told Dr. 
Tuller where. the life vest was, and no one showed 
him how to put it on.” 
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The foregoing statement concerning the course of the 
plane from Amsterdam to Shannon was not supported 
by proof and was made in disregard of rulings made by 
the court during the earlier part of the trial. These rul- 
ings were as follows (JA 158): mia 


“Mr. Chapman: I will offer in evidence the pages 
relating to September 4 to cover Amsterdam and 
September 5. May the pages be simply deemed 
marked? ? 

The Court: Yes, the record will show that. 

How are we concerned with Amsterdam? Nothing 
happened at Amsterdam. 

Mr. Chapman: Just to make the full story. 

The Court: I want to save the record and I am 
going to hew pretty closely to my knitting so I will 
exclude Amsterdam. We are only concerned with 
what happened at Shannon.” 


And further (JA 286): 


“The Court: * * * I ruled yesterday that anything 
that transpired generally, without specific reference 
to the matter with which we are concerned, with 
relation to the trip from Amsterdam to Shannon was 
immaterial. * * *” 


The court subsequently modified its ruling to the extent 
of allowing evidence that there had been difficulty with 
one VHF transmitter en route and that a new one had 
been installed at Shannon Airport (JA 288-289). However, 
with that one exception the court adhered to its prior 
ruling. If the subject of the flight path of the plane from 
Amsterdam to Shannon had become an issue during the 
trial defendants would have shown that the plane’s flight 
path was not as described by plaintiffs’ counsel and that 
at no time was the plane as much as 30 minutes from land 
on its trip from Amsterdam to Shannon Airport. Never- 
theless, the court at no time corrected these erroneous 
statements of plaintiffs’ counsel to the jury. 


b. The Admission of the Pages of KLM Manuals Relating 
to Planned Ditching Procedures. 


While first officer Parfitt was testifying as a witness on 
behalf of plaintiffs, plaintiffs’ counsel, in attempting to 
qualify pages of KLM manuals relating to planned ditch- 
ing, asked Parfitt “What is ditching and when is it usually 
encountered?” Parfitt replied: “Ditching refers to @ 
planned emergency landing on water.” He was then asked 
whether ditching also included an involuntary landing on 
water and he replied, “Not strictly speaking” (JA 211). 
The court then interrogated Parfitt as follows (JA 212): 


“The Court: Now, please. Not strictly speaking. 
T assume you make a distinction. What is the distine- 
tion when you use the adverb ‘strictly’? 

When you said ditching refers to a planned emer- 
gency landing on water. 

The Witness: Ditching infers a controlled maneu- 
ver, and an unplanned, involuntary contact with the 
water is more uncontrolled and is more in the nature 
of a crash. 

That is the best way I can differentiate. 


By the Court: 


Q. Well, do you call that ditching? A. I would 
not call that ditching, Your Honor.” 


Then over defendants’ objection, plaintiffs’ counsel asked 
a question to which the witness gave the following answer 
(JA 213): 


“By Mr. Chapman: 


Q. Do you remember my asking you this question 
and your giving this answer: 


‘Q. What instructions do you have in case of an 
involuntary landing on water? A. The only thing 
one can do in case of an involuntary landing on 
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water is to try to carry out as many of the instruc- 

tions for a planned landing on water as are possible. 

Some of these instructions require foreknowledge 

and a certain amount of time to organize the ditch- 

ing.’ 

Did you give that answer to that question, sir. 

Mr. Junkerman: Excuse me, Your Honor. May 
I object to this question on the ground that it is not 
inconsistent with anything the witness said? 

The Court: He may answer. 

The Witness: Yes, sir. I remember giving that 
answer.” 


Based on this wholly improper foundation and despite the 
fact that the witness had stated that a planned ditching 
and a crash were two entirely different things, the court 
admitted parts of these pages into evidence. Thereafter, 
plaintiffs’ counsel read to the jury such provisions about 
notifying surface stations and ships of an emergency as 
goon as it arises (JA 437-438), and in his summation (JA 
578, 584), plaintiffs’ counsel was permitted to make im- 
proper accusations against the crew for not performing 
duties described in these pages, although they were wholly 
inapplicable to the unanticipated crash. 


c. The Admission of the Contract Between KLM and Sa- 
bena and the Court’s Failure to Interpret its Provisions 
for the Jury. 


Despite defendants’ objections to the introduction into 
evidence of the Flight Operations Service Agreement be- 
tween KLM and Sabena (JA 90-93, 394-401), the court 
admitted it into evidence (JA 412) and it was marked 
Plaintiffs’ Exhibit 12. Plaintiffs’ counsel then read to 
the jury certain provisions of this contract (JA 440-443) 
and, in his summations, made his own interpretations of 
its provisions (JA 593-596, 632-633). 
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Any duties on the part of Sabena arising out of this 
contract were obviously matters for the court to interpret 
and rule upon. However, the court did not mention the 
subject in its charge to the jury and, therefore, the jury 
were left to plaintiffs’ counsel’s guidance in the interpreta- 
tion of these provisions. 


In Wigmore on Evidence, Third edition, the rule is 
stated as follows: 


“§ 2556. Construction of Documents. The con- 
struction of all written instruments belongs to the 
Court. It may become necessary to hear evidence 
of the surrounding circumstances that fill out the 
meaning of the words, as well as of any local or 
commercial meanings attached to particular words 
by usage (ante, §§ 2461-2478) ; and the ascertainment 
of this is for the jury. But, subject to the amplifica- 
tion or precision of the meaning thus ascertained, it 
is the duty of the jury to take the construction of the 
instrument from the Court:” 


d. The Misuse of Oudshoorn’s Deposition and the Court’s 
Evidentiary Rulings Concerning It. 

Plaintiffs took the deposition of Henri E. Oudshoorn, 
as a witness, in the United States Courthouse, Foley 
Square, New York, on March 16, 1959, pursuant to a 
subpoena that they had previously served upon him. At 
that time Oudshoorn was employed as a dispatcher for 
Swissair (a Swiss airline) at Idlewild Airport in New 
York. Although Oudshoorn was the radio operator on 
PH-LKY on September 5, 1954, he had not been employed 
by or connected with KLM in any way since July 1958 
(JA 274-275). 


Oudshoorn was not a hostile witness and he testified 
freely in response to plaintiffs’ counsel’s questioning 
throughout his deposition. Nevertheless, although he was 
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plaintiffs’ witness as to numerous matters upon which 
there was no contradictory testimony, plaintiffs’ counsel 
repeatedly asked the jury to disbelieve his testimony on 
practically every important item on which he had testified. 
In fact, in his summation, plaintiffs’ counsel urged the 
jury to find Ondshoorn guilty of wilful misconduct on the 
contention that the facts were directly contrary to the 
testimony plaintiffs adduced through Oudshoorn as their 
own witness. 


Tilustrations thereof: Oudshoorn gave the following 
testimony in response to questions put to him by plaintiffs’ 
counsel (JA 293): 


“Q. You hadn’t fastened it at all? A. No. I usually 
have my safety belt fastened, but just this flight I 
didn’t have my safety belt fastened. 

Q. Is there any reason for not having fastened it? 
A. No, I couldn’t say ‘yes’.” 


Plaintiffs’ counsel devoted a large part of his summation 
in deliberately distorting and twisting the foregoing state- 
ments of Oudshoorn out of all semblance of reality (JA 
578-579, 597, 633-634). 


In another part of his testimony, in response to plain- 
tiffs’ counsel’s questioning, Oudshoorn testified (JA 326) : 


“Q. After you felt this shudder in the plane and 
were standing there waiting for the crash, did it 
occur to you to send a distress message? <A. No, it 
went all too fast. I couldn’t. Before we realized, 
we hit the water. 

Q. After you hit the water did it occur to you to 
send a distress message? A. I had no power.” 


He had also testified in response to plaintiffs’ counsel’s 
questioning, as follows (JA 301): 


“Q. Did you, at any time between becoming air- 
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borne and the time of your leaving the plane, attempt 
to send any radio messages? A. No; that was im- 
possible. We had no power.” 


Plaintiffs’ counsel then offered into evidence over de- 
fendant’s objection, a statement made by Oudshoorn to 
an Irish government inspector on the afternoon of Sep- 
tember 5, 1954, at Shannon Airport. In support of its 
offer of admissibility plaintiffs’ counsel gave the follow- 
ing answers to the court’s questions (JA 313): 


“The Court: Let me ask this question: Does this 
statement suggest anything that is of a material and 
probative character other than what the witness al- 
ready testified about? 

Mr. Chapman: I believe so. I think in one re- 
spect, yes. 

The Court: What is that respect? 

Mr. Chapman: When he said he didn’t have time 
to send a message, he explains, but he doesn’t say 
that in this, and he says something different.” 


Defendants’ counsel immediately questioned the sincer- 
ity of plaintiffs’ counsel in advancing such grounds for 
offering this statement, and objected to it on the grounds 
that it was highly inflammatory, that it was not a part 
of the res gestae, and that it was otherwise very preju- 
dicial. Nevertheless, despite such objections, the court 
received it in evidence (JA 314-315). 


The statement referred to reads as follows (JA 316- 
317): 


“Q. This may sound a stupid question, but I want 
to ask it in order to clear up a point here that would 
be in other evidence. Did you at any time use 121.5? 
A. After this happened? 

Q. At any time. A. No, sir. We were tuned at 
frequency of 118.7, the tower frequency, and I hon- 
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estly must say I did not think when it happened to 
take the microphone and tell people there was some- 
thing wrong on the plane. I could tell you that would 
never happen. You first think of your skin, and then 
of the microphone. That was my feeling, because it 
happened so fast.” 


The foregoing statement was actually not a contradiction 
of Oudshoorn’s testimony that the accident happened so 
fast that there was not time to switch the frequencies in 
order to send out a message and that he did not think 
of doing so. The statement made some 12 hours after 
the accident that at the time of ym‘airplane crash one 
thinks of one’s skin before thinking of a microphone, 
was no more than a mental reaction at the time it was 
given—it had no probative value other than to stir up 
passion, bias and prejudice on the part of the jury and 
that is exactly the way plaintiffs’ counsel used it. He 
not only used the statement against Oudshoorn but treated 
it as evidence of cowardice. In his summations, in re- 
ferring to Parfitt, Webbink, and Ondshoorn, he accused 
them of wilful misconduct in that “They were saving their 
skins.” (JA 576). He continued belaboring the point by 
accusing Oudshoorn as follows (JA 580): © 


“He thought of his skin, and the reason he was 
placed in that dilemma of choosing his own skin or 
Tuller’s skin or the other passengers’ skin was be- 
cause he had been thrown out of his seat by the 
force of that shudder, * * *” 


These demagogic arguments on the part of plaintiffs’ 
counsel obviously had nothing to do with the question of 
whether or not Oudshoorn had time to send an emergency 
message. They were a series of below-the-belt blows. 


Other illustrations of how plaintiffs’ counsel made 
their own witness a whipping boy was in the way in 
which they accused him of falsely testifying that he was 
unable to get through the galley to the rear exit door 
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in order to obtain an emergency radio that was located 
in a closet in that area and the fact that the water was 
so deep in that area that it would have been over his 
head if he had tried to get back to the closet (JA 585). 


Oudshoorn had made several trips into the cabin to 
save passengers and his last trip was much later than that 
of first officer Parfitt, yet, although there was 2o contra- 
diction of Oudshoorn’s testimony by any witness with re- 
spect to this matter, plaintiffs’ counsel asked the jury to 
completely disbelieve Oudshoorn’s testimony on this point 
and also asked them to believe that he had violated stand- 
ing orders for abandoning ship by his failure to “pick 
up that radio”. The alleged source of this according to 
plaintiffs’ counsel, was Plaintiffs’ Exhibit 17A, the KLM 
Manual which, as pointed out above, had nothing to do 
with a crash but related solely to planned ditchings (JA 
584-585). The sense of the pages in the Manual are per- 
fectly clear. If an airplane were cruising along at altitude 
and because of engine or other failure the captain had to 
make an emergency landing on water, all members of the 
crew would be alerted to positions beforehand and in such 
a case the radio operator would have time to go to the 
closet in the rear of the fuselage and pick out the emer- 
gency radio for possible use in a dinghy after such a 
landing on the water. The misuse of this exhibit by 
plaintiffs’ counsel in his summation merely emphasizes 
the great error the trial jadge committed in admitting it 
into evidence, as well as his failure to correct the wrong 
in his charge to the jury. 


Plaintiffs had no right to impeach Oudshoorn, their own 
witness, by asking the jury to disbelieve his uncontradicted 
statements. In Wigmore on Evidence, Third edition, we 
find the following statements under the subject heading 
“Who Is One’s Own Witness”: 


“§912. Same: (b) Depositions and Former Tes- 
timony. It is generally conceded that where a depo- 
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sition is taken at A’s instance, B having notice and 
opportunity to cross-examine, A’s failure to read the 
deposition as evidence leaves B nevertheless entitled 
to use it (post, §1389), on condition that he put in 
the whole, both the direct and the cross examination 
(post, §1893 and §2103). Now, if A had read the 
deposition, in whole or in part, he would clearly 
have made the witness his own, and B’s subsequent use 
of it would (on the principle of the preceding section) 
not prevent B from impeaching the deponent.” 


“§913. Same: (3) A calls a Witness, then B calls 
him; may A impeach? (a) ‘viva voce’ Testimony; 
(b) Depositions. (a) Where A has first called the 
witness, and then B has called him, does the rule 
cease to operate as to A, so as to allow him to im- 
peach the witness? For the reasons already noted 
(ante, §909), it would seem that the rule still pro- 
hibits impeachment by A; and this result is accepted 


by the majority of Courts dealing with the question. 


(b) In the case of a deposition, the same rule would 
apply where A, the taker, has used it, and then B, 
the opponent, also uses it. * * *” 


Once plaintiffs introduced into evidence the testimony 
of Oudshoorn which they took by deposition, they made 
Oudshoorn their own witness. Thereafter they had no 
right to attack his credibility. Fed. R. Civ. P., Rule 26(f). 


e. The Denial of Defendants’ Right to Take Exceptions to 
the Court’s Charge. 


After the court’s charge to the jury and while the jury 
were still in the courtroom, counsel approached the bench 
and plaintiffs’ counsel took exception to one of the court’s 
charges to the jury (JA 647). After plaintiffs’ counsel 
completed their comments concerning exceptions, defend- 
ants’ counsel attempted to interpose exceptions to the 
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charge but the court refused to permit defendant to take 
any exceptions as is evidenced by the following ruling of 
the court (JA 648): 


“Mr. Junkerman: Does Your Honor wish us at 
this time to express our exceptions? 

The Court: I took this charge up with both coun- 
sel, and in the circumstances, there is no exception 
to the charge. Now, don’t tell me there is.” 


This ruling of the court was clearly contrary to Rule 51 
of the Federal Rules of Civil Procedure reading in part 
as follows: 


«e * © No party may assign as error the giving or 
the failure to give an instruction, unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. Opportunity shall be 
given to make the objection out of the hearing of 
the jury.” 


The fact that the court disclosed the general tenor of its 
charge to counsel the day before summations and charge, 
did not deprive defendants of their right to except to the 
charge, particularly in view of the many questions that 
arose as a result of plaintiffs’ counsel’s summations. The 
charge had not fairly and adequately instructed the jury 
because it failed to correct the numerous serious mis- 
statements of law and fact in plaintiffs’ counsel’s summa- 
tions and thereby impliedly sanctioned them. 


3. The district court erred in permitting plaintiffs’ 
counsel to make prejudicial, inflammatory, un- 
proven and improper statements to the jury in his 
summations. 


In addition to the misstatements and distortions of the 
evidence by plaintiffs’ counsel set forth in 2(a), (b), (¢) 
and (d), supra, he also said to the jury “and no one told 
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Dr. Tuller where the life vest was, and no one showed him 
how to put it on” (JA 574). 


No one had so testified. Here counsel was stretching Mr. 
Ellis’ testimony that there was no announcement concern- 
ing this matter on the trip from Amsterdam to Shannon. 
It must be remembered that the purser, steward and 
stewardess, who were the cabin attendants and who nor- 
mally would have been the persons to give any such in- 
structions if and when required, died in the accident (JA 
501). Since they died in the accident there is a presump- 
tion that they performed their duties, This presumption 
is not rebutted by inference. 


Another illustration of plaintiffs’ counsel supplying testi- 
mony in his summation which was not adduced at the trial, 
is his long dissertation to the jury about the emergency 
generator and battery in the nose wheel well or compart- 
ment under the floor of the cockpit (JA 582). All the 
testimony was to the effect that this compartment was 
under water when the plane came to rest and the indica- 
tions were that the battery was dead. Nevertheless, plain- 
tiffs’ counsel disregarded this testimony and made up his 
own to fit his argument. Plaintiffs’ counsel also gave 
original testimony in his summation that the crew could 
have obtained the emergency transmitter by getting at 
it from a door by the galley which could “be opened from 
the outside’. He told the jury: “All you have to do is 
open that door, walk in, pick up the transmitter and off it 
goes, off goes the S.0.S. message.” (JA 632). There was 
no such testimony by any witness. All the testimony was 
that that part of the plane was so much under water that 
the main cabin door, and any other door, could not be 
opened from the outside. As a matter of fact, the reason 
why so many passengers died was due to the fact that the 
cabin attendants could not force the main cabin door open 
from the inside. 
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Other original testimony by plaintiffs’ counsel during 
his summation, and concerning which there was no testi- 
mony at the trial, were his statements to the jury (JA 
595, 596) : 


“Now, why is the Irish airlines operational repre- 
sentative of KLM at Shannon? Don’t you suppose 
these companies have airplanes and can conduct a 
search? 

* ° * * 

Now, to fly along this track, how easy it would have 
been, they knew exactly the runway the plane had 
taken off from, and they would have seen it as soon 
as they got over the embankment there, if they had 
their lights on, and the planes have landing lights, and 
if the plane in the water had had these emergency 
lights or impact lights, it would have been a sitting 
duck on the water there.” 


And further (JA 635): 


«* © * and so he never called KLM’s operational 
representative, the Irish airlines, the Irish airlines, 
who could have sent a plane up along that track, with 
lights on, and that is a normal way, a sensible way, to 
search for a plane, to send it right out on 14, with 
lights on, and there is your plane.” 


Another improper and prejudicial statement which 
plaintiffs’ counsel repeated on three occasions in his sum- 
mation was that Mr. Cousins, chief dispatcher of Sabena, 
deliberately “left his post” at this critical junction after 
PH-LKY took off from the Shannon Airport (JA 594, 596, 
634). There was no testimony that Cousins had any post 
of duty. As a matter of fact, the testimony was to the con- 
trary. He was in overall charge of Sabena personnel at 
Shannon Airport. On the night in question, the dispatch 
office was in charge of Hanley. Hanley and two assistants 
were in that office at the time PH-LKY took off and they 
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never left it at any time from the time the plane took off 
until the time they learned about the crash (JA 167, 187, 
190). 


All of the foregoing improper and prejudicial remarks 
of counsel contributed to the unwarranted and shocking 
verdict in this case. A verdict obtained under such cir- 
cumstances should not be permitted to stand. 


In 88 C. J. S. §181 (p. 352, et seq), the following gen- 
eral propositions are stated: 


“Counsel on either side should be confined to the 
issues and the evidence, and should not be permitted to 
state facts in argument not in evidence, or facts which 
are not within the issues as made by the pleadings, 


e*ee#yn 


And at p. 358: 


“However, it is improper for counsel to draw infer- 
ences where there are no grounds for them in evidence 
or to indulge in denunciations based on assumed 
facts.” 


In Chicago & N. W. Ry. Co. v. Kelly, 84 F. (2d) 569, 
the court said (p. 573): 


«* * © Ty the trial of cases to a jury in the federal 
courts, the arguments of counsel must be confined to 
the issues of the case, the applicable law, the pertinent 
evidence, and such legitimate inferences as may prop- 
erly be drawn therefrom * * *. The truth is that 
when a lawyer departs from the path of legitimate 
argument, he does so at his own peril and that of his 
client, and if his argument is both improper and pre- 
judicial, then he has destroyed any favorable verdict 
that his client may obtain, unless, in some way, his 
error has been cured prior to the submission of the 
ease to the jury.’ * * *” 
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To the same effect is London Guarantee & Accident 
Co. v. Woelfle, 83 F. (2d) 325. 


In N. Y. Central R. R. Co. v. Johnson, 279 U. S. 310, 
the Supreme Court reversed a judgment for plaintiff be- 
cause of her counsel’s conduct and comments made on 
summation and stated (p. 319): 


“As there must be a new trial, attention should be 
directed to other objectionable conduct by respondents’ 
counsel in the course of the trial; their repeated asser- 
tion, without supporting evidence, that the defense 
was a ‘claim agent defense’; references to petitioner 
as an ‘eastern railroad’; and statements that the rail- 
road had ‘come into this town’ and that witnesses and 
records had been ‘sent on from New York’ for the 
trial of the cause. Such remarks of counsel, and 
others of similar character, all tending to create an 
atmosphere of hostility toward petitioner as a rail- 
road corporation located in another section of the 
country, have been so often condemned as an appeal to 


sectional or local prejudice as to require no comment. 
e** 9 


Again during summation, plaintiffs’ counsel was per- 
mitted to tell the jury repeatedly that the measure of 
plaintiffs’ damages was $15,000 a year for 36% years. 
Defendants’ counsel repeatedly objected to these state- 
ments (JA 602-603). The court never instructed the jury 
that this was not a proper method of computing damages. 
This was particularly unfortunate before the court charged 
the jury that if they found wilful misconduct the recovery 
with respect to damages “is not limited to $8300 or any 
other figure.” (JA 646). 
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4. The evidence was totally insufficient to establish 
the actual and prospective loss resulting to the 
plaintiffs from the death of their decedent. 


Plaintiffs’ cause of action was based on the Irish Air 
Navigation and Transport Act, 1936, which by its express 
terms incorporated the provisions of the Warsaw Con- 
vention (Pre-trial order, page 4; JA 15-19). 


Section 18, Subdivision (d) of that Act provides as fol- 
lows: 


“(d) the amount which may be recovered in any 
such action shall not exceed the actual and the pros- 
pective loss resulting from such death to the members 
of the passenger’s family ;” 


Plaintiffs did not submit proof of what this actual and 
prospective loss amounted to. 


It was stipulated that decedent was in good health, was 
thirty-five years of age with a life expectancy of 36.59 
years, and had a steady job at a salary of $26,856 a year. 
He was survived by his widow and two children, ages 
eight and four (JA 31, 378). The executive vice president 
and general manager of decedent’s employer, an electron- 
ies firm engaged primarily in military electronics, testified 
that decedent had commenced work with that company as 
a project engineer on July 14, 1947, that on August 15, 
1949, he became chief engineer, having all engineering 
activities of the company under him; that on September 
24, 1951 he became director of engineering, which was 
primarily a title change; and on May 1, 1952, he became 
vice president of engineering, which position he held until 
his death (JA 194-195). From July 14, 1947, to July 1, 
1948, his income advanced from $7,500 to $8,500 as a proj- 
ect engineer; on September 15, 1949, as chief engineer, he 
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received $10,000 and advanced to $14,000 by April 16, 
1951; on September 24, 1951, as director of engineering 
he received $16,000; as vice president of engineering to 
which he was promoted on May 1, 1952, he received $17,- 
500 and at the time of his death he was receiving $23,000. 
In 1953, decedent had a base salary of $21,500 and re- 
ceived a bonus of $3,450 and an amount of $1,916 in lieu 
of vacation pay, or a total of $26,866.68. In 1948 decedent 
received a bonus of $1,500; in 1949 a bonus of $750; in 
1950 a bonus of $2,500; in 1951 he received no bonus; and 
in 1952 a bonus of $4,200 (JA 195-199). It was also testi- 
fied that decedent was an exceptionally able, diligent: man, 
and that he had a very fine reputation as a scientist and 
as a directing engineer in the industry (JA 200-203). 


Decedent’s widow, who was thirty-three years of age at 
the time of his death, testified that her husband had re- 
ceived his bachelor’s, master’s and doctor’s degrees from 
Massachusetts Institute of Technology in the field of elec- 
trical engineering. At the time of his death, they lived 
in a private home which they owned in Falls Church, Vir- 
ginia, and had a maid. They owned one car jointly and 
she owned another car which decedent had given her as a 
Christmas present in 1953. Family finances were handled 
jointly and decedent’s salary check was deposited in a 
joint bank account on which each had the power to draw 
checks. All household expenses, grocery bills and amuse- 
ments, and any money they needed came out of that ac- 
count. At the time of his death, they had saved some 
money, but she did not know how much. During the last 
year of his life they had tremendous medical expenses be- 
cause of the illness of one of the children. Prior to the 
child’s illness, they put some money in savings and some 
in stock, however, she did not remember how much they 
put in savings. During the last year of his life just about 
everything from decedent’s salary went for household 
expenses (JA 364-367). 
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She further testified that decedent had outside pro- 
fessional activities; that they were both very much in- 
terested in the Girl Scout movement; and that he spent 
his vacations with his family. His health was excellent 
and he had never been in the hospital during their mar- 
riage. He neither drank nor smoked (JA 367). 


On cross-examination she stated that 1953 was an un- 
usual year for expenses due to their child’s illness and 
was not a typical year at all. In 1953, they paid $7,254 
in federal income tax and $1,293 in contributions, interest 
and other taxes. She did not know the approximate 
amount of maintenance and upkeep of the two automo- 
biles. She did not know how much of the remaining in- 
come was spent on her personally; the money went into a 
joint checking account so the only thing she personally 
spent was for clothes and an occasional lunch or donation 
to the Girl Scouts. Other than for illnesses, they spent 
money for school, clothes, tuition, lunches, school books 
and bus fares for the children. She remembered vaguely 
that the tuition was a total of $1,200 but said she could not 
swear to it. She also stated that they spent about $60 a 
week on food because they had to entertain; in the winter 
months they had a standard gas rate of something like 
$32 a month and in the summer of around $17; an electric 
bill of around $12, and a telephone bill of probably $40 or 
so. She testified that these figures were more or less 
guesswork. She thought they paid the maid seventy five 
cents an hour, but was not sure. The maid came four or 
five days a week. They also had insurance premiums of 
approximately $1,000 a year for the four of them and 
about $200 for automobile insurance. She further testi- 
fied that these were not typical expenses for the years her 
husband was alive, because although their income went up 
and her husband’s position went up they were forced into 
the position of having to entertain more. In each suc- 
ceeding year they spent more. Between November of 
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1953 and September of 1954, their youngest child was 
sick and they had hospital and doctor bills and rented a 
house in New Hampshire so she could recuperate. This 
involved expenditures they normally would not have had 
(JA 368-372). 


The court charged the jury that in estimating damages 
they were to consider all things of money value: 


«e © © which the testimony may show these plaintiffs 
had been receiving from the decedent, and to consider 
from the evidence how much they might reasonably 
have expected to receive in the future as shown by 
the evidence, if any, which they have been or may 
have been prevented from receiving by reason of his 
death” (JA 642-643). 


It is submitted that these requirements of testimony 
and evidence were not met by testimony as to a house, the 
value of which was undisclosed; testimony as to food and 
entertainment, gas, electric and telephone bills, all of 
which was admittedly “more or less guesswork”; testi- 
mony as to the gift of an automobile of undisclosed value 
or year; testimony as to savings and stocks of unknown 
amounts; testimony as to using “just about everything” 
for household expenses during the last year of decedent’s 
life, a year which admittedly was not normal because of 
“tremendous medical expenses” in connection with the ill- 
ness of one of the infant plaintiffs; testimony as to lack 
of any ability to approximate amounts spent on the wid- 
ow in 1953; and testimony, which could not be sworn to, 
as to the amount of school tuition for the infant plaintiffs. 
In short, there was absolutely no evidence to support the 
verdict. 


Plaintiffs had the burden of proof on damages as on 
every other issue in the case, which burden they failed to 
earry. This excessive and shocking verdict could only 
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have been the result of rampant speculation and conjec- 
ture, coupled with sympathy towards the widowed plain- 
tiff and the two infant plaintiffs, one of whom had been 
ill for practically the entire last year of her father’s life. 
The jury completely disregarded the court’s instruction 
“that plaintiffs’ right to damages is confined to a calm, 
dispassionate calculation of money damages” (JA 642). 
For this reason alone, if for no other, the judgment 
should be reversed and a new trial ordered. 


CONCLUSION 


The judgment in plaintiffs’ favor in the sum of 
$350,000 should be modified and a judgment directed 
in plaintiffs’ favor in the sum of $8300 or, in the alter- 
native, the judgment should be reversed and a new 


trial ordered, with costs to defendants. 
Respectfully submitted, 
Wii J. JuNKERMAN 


James B. McQuitian 
Counsel for Appellants 


APPENDIX 


Pertinent Provisions of the 
Warsaw Convention 


Carrer III. Liasmiry or THE CARRIER 
Article 17 


The carrier shall be liable for damage sustained in 
the event of the death or wounding of a passenger or 
any other bodily injury suffered by a passenger, if 
the accident which caused the damage so sustained 
took place on board the aircraft or in the course of 
any of the operations of embarking or disembarking. 


Article 20 


(1) The carrier shall not be liable if he proves that 
he and his agents have taken all necessary measures 
to avoid the damage or that it was impossible for 
him or them to take such measures. 


(2) In the transportation of goods and baggage the 
carrier shall not be liable if he proves that the dam- 
age was occasioned by an error in piloting, in the 
handling of the aircraft, or in navigation and _ that, 
in all other respects, he and his agents have taken all 
necessary measures to avoid the damage. 


Article 22 


(1) In the transportation of passengers the liability of 
the carrier for each passenger shall be limited to the 
sum of 125,000 francs. Where, in accordance with the 
law of the court to which the case is submitted, damages 
may be awarded in the form of periodical payments, the 
equivalent capital value of the said payments shall not 
exceed 125,000 franes. Nevertheless, by special contract, 
the earrier and the passenger may agree to a higher limit 
of liability. 


(2) In the transportation of checked baggage and of 
goods, the liability of the carrier shall be limited to a sum 
of 250 francs per kilogram, unless the consignor has made, 
at the time when the package was handed over to the car- 
rier, a special declaration of the value at delivery and has 
paid a supplementary sum if the case so requires. In 
that case the carrier will be liable to pay a sum not ex- 
ceeding the declared sum, unless he proves that that sum 
is greater than the actual value to the consignor at de- 
livery. 

(3) As regards objects of which the passenger takes 
charge himself the liability of the carrier shall be limited 
to 5,000 franes per passenger. 


(4) The sums mentioned above shall be deemed to refer 
to the French franc consisting of 6514 milligrams of gold 
at the standard of fineness of nine hundred thousandths. 
These sums may be converted into any national currency 
in round figures. 


Article 25 


(1) The carrier shall not be entitled to avail him- 
self of the provisions of this convention which ex- 
clude or limit his liability, if the damage is caused by 
his wilful misconduct or by such default on his part 
as, in accordance with the law of the court to which 
the case is submitted, is considered to be equivalent 
to wilful misconduct. 


(2) Similarly the carrier shall not be entitled to 
avail himself of the said provisions, if the damage is 
caused under the same circumstances by any agent of 
the carrier acting within the scope of his employment. 
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that the jury should not have drawn the inferences upon 
which they made a finding of “wilful misconduct,’’ from 
these acts or omissions to act and from the surrounding 
circumstances. 


The appellees do not base their claim on faults in the 
operation of the plane. However, it should be noted that, 
among other things, although the normal rate of climb of 
this plane did not exceed 500 feet per minute (JA 34a), 
on this takeoff the co-pilot’s altimeter read 600 feet in less 
than 30 seconds (JA 237a, 243a). 


STATEMENT OF THE CASE 


At 2:38 a.m. Greenwich Mean Time on September 5, 1954 
in clear, calm weather KLM Flight #633 (PKY) took off 
from Shannon Airport, using runway #14 (JA 33a). The 
flight had originated in Amsterdam, destination New York. 
The flight consisted of a Lockheed Superconstellation carry- 
ing a flight crew, stationed in the forward cockpit area, of 


7 men, consisting of 4 licensed pilots, 2 flight engineers and 
a radio operator (JA 33a). The aircraft was equipped with 
two-way radio in triplicate for individual use of Captain 
Viruly, Co-pilot Parfitt and Flight Radio Officer Oudshoorn 
(JA 230a, 278a). This radio equipment was powered from 
the batteries and would continue to operate even if, due to 
an emergency, it should become necessary to throw the main 
switch (JA 337a). In addition, the aircraft carried a porta- 
ble emergency radio which, upon turning an attached crank, 
would generate its own power and automatically transmit 
distress signals to a range considerably more than that in- 
volved in this case (JA 276a). The aircraft carried 3 self- 
inflating rubber lifeboats or dinghies (with a capacity of 
20 persons each) 2 in one wing and 1 in the other (JA 57a). 
Available in the cockpit were full-face gas or smoke masks 
for use by the crew, (JA 57a), a number of flashlights and 
in the same area, lengths of extra rope for emergency use 
(JA 321la). In the cockpit were also oxygen equipment, in- 
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cluding a set of portable oxygen bottles (JA 52a). The air- 
craft had exit doors which could be opened from the inside 
or from the outside (JA 72a). 


The deceased, Dr. Tuller, was a fare-paying passenger, 
having boarded the plane at Amsterdam (JA 32a). He was 
not advised of the location of life jackets nor instructed in 
their use (JA 120a, 132a). 32 to 42 seconds after the air- 
craft became airborne it made an involuntary landing on 
the Estuary of the River Shannon (JA 33a), coming to rest 
on the mud and in a few feet of water. Impact with the 
water was relatively mild and the plane did not sink. 
Neither Dr. Tuller nor any member of the Flight Crew was 
hurt (JA 248a, 247a, 300a, 301a, 338a, 447a, 454a). The 
radio operator had not fastened his seat belt and was thrown 
from his seat while the plane was still in the air (JA 237a, 
292a, 293a). No distress message was sent either by the 
radio operator, the pilot or the co-pilot, over either the 
regular system or the emergency radio (JA 298a, 239a). 
The aircraft did not break apart (JA 123a). There was no 
fire or explosion at any time. 


The point where the plane rested was a little over one 
mile from the airport on a direct track from or extension 
of runway #14 and well within the interior of Ireland (JA 
138a). 


Dr. Tuller was seated in the rear of the plane. He escaped 
through a rear window and dropped into the water and 
climbed on the tail of the plane together with a fellow 
passenger Ellis (JA 1lla). Although the crew was aware 
of these passengers on the tail, they made their way to 
shore in the aircraft dinghies (JA 258a, 305a). Tuller and 
Ellis were left standing on the tail in tidal water for over 4 
hours (JA 116a). Finally, when the tide had risen about 
chest high Tuller lost his hold, slipped off the tail, and im- 
mediately disappeared beneath the surface. (JA 116a). His 
body was recovered several days later (JA 34a). It is un- 
disputed that the accident caused his death. (JA 357a) 
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Although the aircraft was owned and operated by KLM, 
SABENA had undertaken by contract to conduct flight 
watching and dispatching of KLM aircraft at Shannon Air- 
port. SABENA’s duties included preparation of the flight 
plan, which provided for periodic position check points on 
the aircraft track beginning at take off, then at the Kilkee 
marker (9 minutes away) and continuing at approximately 
40 to 60 minute intervals thereafter ; (Ex. 13) keeping track 
of the movement and whereabouts of the aircraft; advising 
KLM’s local Operation Representative, Irish Airlines, ‘‘as 
soon as possible’? of any ‘probable’? or known interrup- 
tions; maintaining contact with the flight and in the event 
of an emergency, taking action necessary for the safety of 
the flight. (JA 441a-442a) 


To assist in this work SABENA had in its office a radio 
for monitoring messages between KLM’s aircraft and the 
tower (JA 34a—Item 31). It was the established custom 
and practice that a radio communication or message was 


not considered complete until the same was specifically 
acknowledged by the recipient. (JA 101a, 1082, 188a) 


As PKY became airborne, the tower transmitted to the 
aircraft its take-off time of 2:38. However, since this trans- 
misson was never acknowledged, the message was incom- 
plete. The SABENA monitor was shut down immediately 
upon the transmission of the take-off time from the tower 
to the aircraft and before the message was completed (JA 
188a, 34a). If the monitor had been kept open SABENA 
would have been aware that the aircraft was not responding 
in spite of 6 repeated transmissions from the tower to PKY, 
requesting an acknowledgement (JA 34a). SABENA would 
then have realized at once that something was seriously 
wrong at the most critical phase of air transportation, the 
take-off, and that an emergency had arisen within close 
proximity to the airport. There was no message or other 
transmission monitored or received by SABENA in spite 
of the position check points on the flight plan above noted. 
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SABENA’s Chief Dispatcher, Cousins, left his office 
shortty after the take-off and did not return until 3:45. 
While he was away his office was advised that PKY had 
not made contact since its takeoff (JA 35a, 16la). KLM’s 
Flight Operation Representative at Shannon was not ad- 
vised of the flight interruption or probable flight interrup- 
tion until 4:40 o’clock—2 hours after the accident (JA 511a, 
521la). At about 5:00 a.m. a rescue launch put out from 
Foynes a few miles away (JA 521a, 556a). Just as it ar- 
rived in the vicinity of the aircraft Dr. Tuller slipped off 
the tail (JA 116a) and immediately disappeared from sight. 


On the basis of the facts which will be developed under 
the various point headings the plaintiffs contend that de- 
fendants were guiltyof six separate deliberate acts or omis- 
sions which amounted to ‘‘wilful misconduct” as that term 
was defined, any one of which is sufficient to sustain the 
verdict. 


SUMMARY OF ARGUMENT 


1. The evidence was sufficient to sustain the verdict of 
the Jury in finding wilful misconduct on the part of the 
appellants, proximately causing death. 


2. The Irish Air Navigation Operations Order was prop- 
erly and fairly described by appellants’ counsel and in any 
event appellants’ counsel made no objection thereto nor did 
he offer or request any other interpretation by the court. 
He did, however, offer his own interpretation in detail dur- 
ing summation (JA 619a-620a). 


3. The pages of the KLM manual relating to crew duties 
on ditching and abandonment were admissible to show how 
KLM had instructed its crews to act in such or similar 
emergencies. 


4. The appellants’ counsel did not request an interpreta- 
tion or a construction by the Court of the KLM-SABENA 
Contract which was plain in its terms. 
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5, Radio Officer Oudshoorn’s statement made to the Irish 
Authorities was admissible independently of his deposition 
as (a) an admission binding on KLM; (b) a statement 
‘‘naturally made in the course of his employment”; (c) @ 
memorandum made in the regular course of business and 
(d) as a part of the res gestae. Even if crew member Oud- 
shoorn could be characterized as the plaintiff’s witness, the 
plaintiff’s were not bound by his testimony and could offer 
proof of contrary facts. 


6. The District Court did not refuse to permit the de- 
fendants’ counsel to except to the charge. 


7. The plaintiffs’ counsel did not make inflammatory 
and unsupported statements to the jury. 


8. Proof on damages was sufficient to sustain the verdict. 


ARGUMENT 
Pom I 


THERE IS SUFFICIENT EVIDENCE TO SUSTAIN THE JURY'S 
FINDING OF “WILFUL MISCONDUCT” AS DEFINED 


The Court charged the jury on the meaning of wilfal 
misconduct as follows (JA 640a) : 


“Willful misconduct is the intentional performance 
of an act with knowledge that the performance of that 
act will probably result in injury or damage, or it may 
be the intentional performance of an act in some manner 
as to imply reckless disregard of the consequences of 
its performance; and likewise, it also means the inten- 
tional omission of some act with knowledge that such 
omission or failure to act will probably result in dam- 
age or in injury, or the intentional omission of some 
act in a manner (1029) from which could be implied 
reckless disregard of the probable consequences of the 
omission.” 


The appellant does not take issue with this charge. In 
fact it conformed to the charge as approved by this Court 
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in American Air Lines v. Ulen, 186 F.2d 529 (D.C. Cir.), 
and by the Court in Pekelis v. TWA, 187 F. 2d 122 (2d Cir.). 


Thus three things must coincide (1) an act or omission, 
(2) done or omitted intentionally, and (3) done or omitted 
in a manner from which can be implied a reckless disregard 
of probable consequences. 


The first element of wilful misconduct is susceptible of 
positive proof; the doing or omission of an act. But the 
second and third elements require a determination of the 
state of mind of the actor. The state of mind can only be 
inferred from proof of all the surrounding circumstances. 
A determination on these issues, like intent in a criminal 
case, must be peculiarly within the province of the Jury. 


However, appellants’ theme which does not seriously 
challenge the essential facts, is that the Jury may not draw 
an inference of “wilful misconduct’’ from the nature of the 
act or of the omission and from the surrounding cirecum- 
stances. This argument is contrary to the organic concept 
of Trial by Jury. The unquestioned function of a jury is to 
draw inferences from facts. 


In American Air Lines v. Ulen, 186 F. 2d 529 (D.C. Cir.) 
the act complained of was the dispatching of a plane to 
fly a course at an elevation only 80 feet above the height 
of Glade Mountain, Virginia. A regulation provided that 
the designated course should be at least 1,000 feet above the 
highest obstacle. The pilot had often safely flown the course 
at this designated altitude. In other words, the plaintiffs’ 
evidence stopped short with proof of the act dispatching the 
plane in violation of the safety regulation. Nevertheless, 
this Court held that the nature of the act itself and the cir- 
cumstances surrounding the dispatching justified the find- 
ing by the Jury of deliberateness and reckless disregard of 
probable consequences. To quote from Clark, J. at p. 533: 


‘¢ ‘Wilfal misconduct’ means a deliberate purpose not 
to discharge some duty necessary to safety.” 


and again at p. 534: 
“The fact that there might have been a safe way to 
fly this flight over this route cannot help this appellant 
where all the evidence of record shows indisputably 
that an obviously unsafe method was employed and 
planned.”’ 


Tt is well settled that the Jury’s verdict on such an issue 
of fact was a final determination, not subject to review, 
where the evidence was of such a character “‘that intelligent 
persons may honestly differ as to what was actually 
proved.”? (Friedman v. Decatur Corp., 135 F.2d 812, 816 
(D.C. Cir.) 


The character of the acts of commission or omission 
could best be determined by the particular circumstances un- 
der which they were committed and the background of the 
actor, e.g., the most critical phases of air operation are take- 
offs and landings; during take-off the crew must be men- 


tally prepared to anticipate a failure or an emergency and 
be physically kept, by means of seat belts, in a position to 
act; the careful training of the crew to meet emergencies 
during take-off; the crew’s knowledge of the location, pur- 
pose of and the handling of all equipment designed for emer- 
gency use (JA 75a, 227a, 64a, 83a, 84a); none of the Flight 
Crew of 7 men was hurt in the crash and all escaped (JA 
32a) ; the plane came to rest practically intact (JA 128a) ; 
the plane was not sinking (JA 247a); there was no fire or 
other occasion for undue haste (JA 110a, 247a) ; regulations 
and manuals relating to crew duties in emergencies. All of 
these considered, together with the series of specific acts 
and omissions leading to the death of Tuller were ample evi- 
dence from which the Jury could find that the acts or omis- 
sions were done or omitted deliberately and in a manner 
from which could be implied reckless disregard of the prob- 
able consequences. 


There is no dispute on the first element of ‘‘wilful mis- 
conduct,’? viz., the act or omission. Each incident mentioned 
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was proven and not denied. The evidence amply supports 
the inferences drawn by the jury of intention and reckless- 
ness, as will now be shown. 


(a) Oudshoorn’s Failure to Fasten Seat Belt 
As Oudshoorn testified (JA 281a, 282a) : 


“Q. Did every member of the flight crew have a 
seat with a seat belt? A. That’s right. 

“Q. What is the purpose of seat belts? A. Well, in 
ease of an accident, or in sudden stop or acceleration, 
that you are not thrown out of your chair. 

“Q. And you can continue your duties? A. That’s 
right. 

“<Q. If you are not thrown out of your chair? A. 
That’s right. 

“Q. Is there any regulation requiring that these seat 
belts be fastened at any particular time? A. Yes, dur- 
ing take off and landing they are supposed to be 
fastened. 

*Q,. When you say ‘during take off,’ how much time 
does that encompass during take off? A. Well, that 
means from when you start off blocks until the Captain 
gives the command to switch off the sign ‘Fasten seat 
belts.” 


Oudshoorn, the Flight Radio Operator (JA 275a) was 
seated at a desk in the cockpit area during the critical take- 
off phase of the flight. On his desk was a radio transmitter 
for his use, tuned to the frequency of the Shannon tower 
(JA 278a, 290a). As was testified by Captain Ten Duis, 
Chief Pilot of Crew Training of KLM (JA 68a), it is re- 
quired that there ‘‘be a conscious anticipation prior to take- 
off of possible failure’? (JA 75a). 


It would have taken Oudshoorn as long to send a distress 
message as it would take to say the words ‘‘King Yoke May 
day’’ (JA 272a, 278a, 2992). KLM’s own operation manual 
required that a distress message be sent as soon as an emer- 
gency arose even if a crash is uncertain (JA 437a, 438a) : 
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“Surface stations and ships should be informed of 
the existence of an emergency as soon as it arises. This 
should be done even if it is not certain that the airplane 
will have to be ditched. It is easy enough to cancel the 
call after the emergency is over.’’ 


This emergency arose while the plane was still in the air 
and before it had struck the water (JA 237a, 292a, 293a). 
Oudshoorn was conscious of the fact that the plane was fall- 
ing. He expected a crash (JA 2932). Then why didn’t he 
send the message (JA 298a)? The reason is clear. When 
the plane buffeted and stalled he was thrown out of his seat 
and away from his desk and mike (JA 296a). This hap- 
pened because he had not fastened his seat belt (JA 292a, 
293a). If his belt had been fastened he would have remained 
seated and in a position to continue his duties. Other crew 
members had their belts fastened and remained seated, 
and had other take-off duties to perform. (JA 248a, 
293a). But before Oudshoorn got back to his post the 


plane was in the water, and no message was sent, although 
the electric power remained on (1) after a series of shud- 
ders in the air, (2) while the plane was in descent, (3) after 
the plane had come to rest and (4) long enough for Ellis 
to unstrap his belt, have a brief conversation with his wife, 
get out of his seat and go part way up the aisle (JA 110a, 
lila). 


This failure to send a message ‘“‘as soon as” the emer- 
gency arose was directly attributable to his failure to hitch 
bis seat belt. If the message had gone out the airplane 
would have been quickly located at the foot of runway 14 
(it was right in the take-off track), the rescue launch would 
have picked up Dr. Tuller hours before he finally slipped 
and disappeared. 


The company regulations required that seat belts be 
fastened so that crew members would not be thrown from 
their seats and could continue their duties (JA 28a). 
Moreover, the Irish Air Order provided (Ex. 24 a, p. 27): 
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‘““that before the commencement of a flight and before 
each landing of the aircraft, and in conditions of turbu- 
lent air such that the precaution is considered neces- 
sary, all safety felts and safety harnesses are correctly 
fastened and that passengers are made aware of the 
method of operation;”’ 


This entire order was received and physically marked in 
evidence as Exhibit 24 A (JA 438a). 


Oudshoorn stated that he had no reason for not fastening 
his belt (JA 293a). When asked if he had any reason he 
answered; ‘‘No. I couldn’t say yes,’’ obviously meaning 
that if he answered ‘‘Yes” it would not be the trath. His 
failure to do so was deliberate. Certainly the jury was 
justified in so finding. Since the only function of a seat 
belt was to keep the Radio Operator in his seat, a probable 
consequence of a failure to fasten his belt was that he would 
be thrown from his seat in an emergency and sway from his 
post of duty. And that is exactly what happened. 


(b) Failure of Pilot and Co-pilot to Send a Distress Message 


Neither the pilot nor the co-pilot were thrown from their 
seats (JA 293a). Each was equipped with a microphone con- 
nected to a radio transmitter tuned to the tower frequency 
(JA 356a). Notwithstanding a company regulation to send 
@ message as soon as an emergency arose no attempt was 
made to do so (JA 239a). The defendants say it was useless 
to try after the engineer had thrown the main switch. But 
that simply is not so. These radios continue to operate after 
the switch is thrown and as long as the batteries have life 
(JA 337a). As a further excuse the defendants say that the 
batteries went dead as soon as they were flooded with salt 
water. But the evidence shows that the batteries could not 
have been immediately flooded. The batteries were located 
in the top of the nose wheel well (JA 338a, 459a). The nose 
wheel was up and the well doors closed before the plane hit 
water (JA 241a, 458a). Moreover, the batteries themselves 
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have a protective covering (JA 460a, 461a). Under such 
conditions it was ‘‘a reckless disregard’’ for the pilot and 
co-pilot both to assume that the radio would not work. They 
made no attempt to send a distress message. Such a mes- 
sage would have led to the quick discovery of the plane 
lying a short distance away and on track off runway 14. 


(c) Portable Emergency Radio Transmitter 


The aircraft carried a portable emergency radio trans- 
mitter designed for the very situation that arose here. 
This transmitter was small, self-contained and generated 
its own power by means of an attached crank. When the 
crank is turned an SOS signal is automatically sent out. 
This instrument had a range more than adequate for the 
occasion (JA 276a). It appeared, however, that this emer- 
gency radio was carried aft by the main door of the pas- 
senger cabin. During an emergency of this type it was one 
of the radio officer’s duties to take this transmitter with him 
before leaving the plane (KLM Manual; JA 49a). Had 
Oudshoorn performed this duty and picked up the trans- 
mitter, rescue would have been effected hours earlier and 
Tuller would surely have been saved. 


Ondshoorn claimed that after the plane had come to rest, 
it was not possible for him to pick up this equipment. He 
said that he could not go back into the cabin because of 
high water level and gas fumes. But it was demonstrated 
conclusively that the level of the water in the fuselage could 
not have kept him from picking up this equipment. The 
water level could not have been above his knees. Ellis testi- 
fied that the water level was 4 or 5 feet below the window in 
the rear of the cabin (JA 1lla). Second Officer Webbink 
testified that no water came into his compartment or the 
cockpit (JA 492a). The tide was ebbing at the time (Ex. 23, 
JA 407a). Co-pilot Parfitt was quite positive that, except 
for the presence of gas fumes, he could have gone all the 
way back (JA 2632). 
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But the presence of gas fumes was no obstacle since the 
portable oxygen equipment and full face masks were avail- 
able in the cockpit (JA 222a). By the use of this equipment 
the radio transmitter could have been picked up with rela- 
tive ease (JA 223a, 283a). These crew members had been 
trained in the use of this equipment, which protected them 
from these fumes. Before each take-off the location of all 
emergency equipment was checked by the crew. (JA 279a). 
Captain Ten Duis testified that the crew was trained in the 
use of oxygen and the masks under conditions where there 
was ‘‘lack of oxygen’’ and ‘‘noxious fumes’’ (JA 66a-67a). 
This portable equipment was easily carried on the back by 
means of straps leaving the hands free (JA 290a). 

Under these circumstances the Jury (not the Court) had 
the function of determining whether or not this omission 
was deliberate and in reckless disregard of probable con- 
sequences. 


(d) The Handling of the Life Rafts 

The emergency life rafts or dinghies were not used to 
rescue Tuller from the tail. The dinghies were of large 
size, having the capacity for 20 people. (JA 57a). The last 
dinghy left half empty (JA 321a). There was no fire or im- 
mediate peril. Co-pilot Parfitt testified that there was plenty 
of time (JA 247a). The plane was stuck in the mud in water 
just off the end of the runway, in conditions of changing 
tides. The crew also had portable flash lights. The crew 
had long ropes (JA 321a). The crew wore life jackets (JA 
302a, 482a). Although the crew heard the shouts for help 
and knew that some passengers were stranded outside on 
the tail of the wreck, they set out for shore and left Tuller 
clinging to the tail in the darkness (JA 304a). 


The crew was familiar with the uses and limitations of 
the dinghies. In fact one of the dinghies had been ma- 
neuvered from around the wing nearer to the nose exit door 
of the aircraft by means of a tow-line which was attached 
to the dinghy (JA 471a). This was a 49 foot tow line (JA 
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408a). It would have been a simple matter to maneuver the 
dinghy by means of the line—either to drift it or to lead it 
(JA 65a, 89a). There was plenty of emergency line imme- 
diately at hand if needed (JA 321a). The dinghy could have 
also been guided the few feet by means of the lines or towed 
to the tail by one of the crew swimming and pulling the line. 
Tn fact this had actually been done by crewman Webbink, 
in earlier maneuvering of the dinghy around to the nose 
exit (JA 308a). 

Although these dinghies were primarily flotation devices 
they could thus be maneuvered by means of a line. They 
could not be maneuvered by means of the paddles and the 
crew knew this when they cast the line off and set out for 
shore (JA 497a). 


This was a reckless disregard of the probable conse- 
quences of leaving Tuller on the tail in a moving tide in the 
dark. 


(e) ‘The Failure to Advise the Passengers of the Location of the 
Life Jackets and the Fallure to Instruct Passengers In TOeit 
se 

The passengers were never advised of the location of the 
life jackets, either at Amsterdam or Shannon. They were 
not instructed in the manner of putting them on (JA 109a, 
120a, 132a). This was stated affirmatively by Ellis, who had 
also boarded in Amsterdam and who was seated immedi- 
ately behind Dr. Tuller (JA 109a), and not denied by any 
crew member. Ellis also stated that he did not know where 

the life jackets were kept (JA 120a, 1832). 


Since Dr. Tuller disappeared under the water as soon as 
he slipped it is clear he was not wearing a life jacket. 


The Irish order (Exhibit 24a, p. 27) provides as follows 
with respect to life vests: 


“that, if a landplane is to be flown over water beyond 
thirty minutes flying distance from the nearest shore, 
the passengers are shown before the take-off, or before 
reaching thirty minutes flying distance from the nearest 
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shore, the position of the life belts, or equivalents, and 
the method of their operation;’’ 


This order was violated. Even if the rather lengthy 
booklet (Deft. Ex. 1) had been in the seat pocket (and 
there was no positive evidence of this (JA 482a, 510a)) and 
had been found and read through by the passengers, this 
would have been of little help, if any. This exhibit stated 
that the vests were located in any one of three places on 
board (JA 479a). The instructions for their use were not 
easy to interpret (JA 476a-480a). The defendant offered no 
company regulation that required the stewards to demon- 
strate the use of life vests, or even to call attention to the 
existence of the booklet, and no such instructions were con- 
tained in the manuals marked as exhibits. Although the 
testimony of Ellis was positive on this subject, the appel- 
lants did not attempt to prove by any member of the crew 
that any instruction on the subject was given to the pas- 
sengers. 

The appellants’ argue that compliance with the Irish 
Order required only that the passengers be informed of the 
location and use of the life jackets prior to the expiration 
of 30 minutes of flight over water. 30 minutes would place 
this plane approximately 150 miles out at sea. The appel- 
lants would distort the obvious safety purpose of the Irish 
Air Navigation Order, having in mind that the take-off 
from Shannon was immediately over water and would have 
been over the Atlantic Ocean in 9 minutes. The flight had 
originated at Amsterdam and had flown over the North Sea 
and the Irish Sea. It is obvious that the plain words of the 
Trish Order mean just what they say: “* * * before take- 
off, or before reaching 30 minutes flying distance from the 
nearest shore * * * ”’, particularly as take-off is one of the 
most critical phases of a flight. 

In any event, the failures on the part of the crew above 
named were deliberate violations of the fundamental rule 
for passenger safety applying to transportation on the 
water, or over the water. 
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The violation of the order was deliberate. There was no 
proof of any KLM instructions to stewards which required 
the giving of the information and the printed booklet ex- 
pressly failed to tell the passengers where the vests were 
stored, nor was there any proof of any instructions or actual 
notice to the passengers. 


The probable and obvious effect of such non compliance 
was that in case of an involuntary landing on water the 
passengers would be without the assistance of life vests. 
The probable consequence of a passenger being dumped 
fully clothed in the water without a life vest are, and in 
this case certainly were, serious. Crew members realized 
the need for life vests for themselves and promptly put 
them on (JA 482a). 


The Jury was thus justified in finding that there was a 


deliberate omission made in a manner from which can be 
implied a reckless disregard of probable consequences. 


As to proximate cause, the proof shows that Dr. Tuller 
was in good health (JA 367a) ; that he had not been hurt in 
the crash (JA 38a—Item 21) ; that after standing on the tail 
of the plane for over four hours, with water rising up to his 
chest, he slipped off the tail and immediately sank; and that 
the rescue launch was pulling up to take him off when this 
happened. The fact that no instructions as to the life vests 
were given, and that Tuller immediately disappeared from 
sight under water is more than sufficient to sustain a find- 
ing that Tuller wore no life vest. 


There is no question that Tuller met his death as a result 
of the accident. The record is silent as to the immediate 
cause of death. A death certficate was proffered by plain- 
tiff and objected to by defendants on the specific ground 
that it was not probative of cause of death. This proffer 
was withdrawn and no concession was made on the sub- 
ject. (JA 357a). There was however, positive proof that 
Tuller was alive up to the very moment that he slipped into 
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the water (Ellis JA 116a—Item 177). Obviously a life 
jacket worn around his chest and shoulders would have 
kept him afloat and alive. The Jury was carefully in- 
structed on the necessity of finding a proximate cause of 
the death of Tuller and its conclusion that proximate cause 
existed was amply supported by these facts. 


(f) SABENA’s Acts and Omissions as KLM’s Agent 


SABENA had been employed by KLM to conduct flight 
watching and dispatching at Shannon. Among other things, 
flight watching consisted of (as prescribed in the Contract) : 

‘*Maintaining contact with all flights within its area 
of responsibility’’ (JA 441a) 

‘In the event of an emergency, take action necessary 
for the safety of the flight” (JA 442a) 

‘Report complete facts of any accident” to KLM’s 
Operations Department (JA 442a) 

“Ensure that probable or known interruptions to 
schedules for flight operational reasons * * * are given 


as soon as possible to the operation representative 
designated by the Carrier.”? (emphasis supplied) (JA 
442a) 


The sworn response of SABENA to Interrogatory No. 
3 stated that its services included: 


“Prepare flight analysis, assist in preparing a flight 
plan, @ © 099 (JA 60a) 


Its response to Interrogatory No. 4 as to its services in- 
cluded: 


«ce ® * noting advanced or retarded progress as com- 
pared with flight plan and inform the Operational 
Representative, designated by the Carrier.” 


«ce © © In the event of an emergency, take action 
necessary for the safety of the flight, being guided by 
the instructions in the relevant Operations Manual of 
ee Carrier and the supplementary instructions of the 

arrier.’?* ° * 


18 


“Bnsure that the Operational Representative desig- 
nated by the Carrier and responsible for ground han- 
dling of Carrier’s aircraft is kept completely informed 
as to the movements of the aircraft.’ (JA 60a-61la) 


The deposition of Cousins was to the same effect (JA 
153a), and so was the deposition of Mr. Hemblene, another 
SABENA employee (JA 142a). Cousins testified as follows: 


“<Q, What do your watch duties include? A. We are 
responsible for what is called operational flight watch, 
and that means noting whether a flight is advanced 
or retarded as compared with its flight plan, and also 
noting the fuel remaining as reported by the aircraft; 
and in certain cases sending suggested reclearnces 
or diversion advice to the aircraft. 

“Q. Are your dispatching instructions contained in 
any writing or manual? A. There are instructions in 
this Sabena (235) manual, and also in other manuals, 
which we have to comply with or observe in carrying 
out our duties. 

“Q, What other manuals are you referring to? A. 


The manuals of the Irish Government Servces, and 
ICAO regulations and other company—the manuals of 
other companies, for whom we are acting. 

“<Q. Such as KLM? A. Yes.’? (JA 153a-154a) 


As Cousins stated KLM is “running an airline, they want 
to know where the airplanes are,’’ (JA 186a). 


The area of SABENA’s responsibility extended from the 
Western Coast of England to thirty degrees west. (JA 
441a). The operations representative designated by KLM 
was the Irish Air Lines (JA 520a). 


SABENA had an office at Shannon for this purpose. 
This office was in the same building as the tower and the 
office of the Irish Air Lines (JA 552a, 1542). SABENA 
maintained a radio in this office for monitoring messages 
to and from KLM’s planes in flight (JA 34a, Item 31). Mr. 
Cousins, SABENA’s Chief Dispatcher (JA 152), was in 
charge in SABENA’s office on this occasion (JA 35a, Item 
33). 
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SABENA maintained a log in which it made entries not- 
ing the dispatch and movement of the aircraft for which it 
was responsible. (Cousins JA 157a et seq.). 


Immediately after this plane took off the monitoring 
radio was switched off in the middle of the take-off mes- 
sage from the Tower, ie. before the plane had acknowl- 
edged receipt of take-off time (JA 188a, 101a, 108a) and 
Mr. Cousins did not hear the Tower calling the plane for an 
acknowledgment (JA 188a). The message from the Tower 
was repeated six times, one right after the other (JA 34a 
Item 29). The tower take-off message was never completed 
(JA 75a, Parfitt 281, 232). The plane did not respond 
(JA 34a, Item 30). This was most unusual (JA 75a, 2332) 
and indicated a probable flight interruption. In fact, at that 
very moment the plane was down in the water. By switching 
off the radio before the message was completed, SABENA 
placed itself in a position where it could not become aware 
of such probable flight interruption. It was testified by 
Captain Ten Duis (JA 75a), Co-pilot Parfitt (JA 231a-232a) 
and Radio Operator Oudshoorn (JA 291a) that time off call 
from the tower is normally acknowledged by the aircraft 
and that such acknowledgment is required to complete 
the message. The reason for this practice in radio com- 
munication is obvious. SABENA deliberately shut off its 
monitor at the critical take-off phase. If SABENA had 
done what it was required to do, to maintain its operational 
flight watch, it would have known immediately that some- 
thing was wrong, and if it had checked along the track of 
the take-off or requested or reported the fact to the opera- 
tional representative, Irish Airlines, who could easily have 
done this, PKY would have been immediately discovered 
lying just off the end of the runway. The obvious proce- 
dure in this take-off emergency would have been to follow 
the take-off track from ranway 14 and the prescribed take- 
off pattern. 
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At 3:25, 48 minutes after take-off, SABENA’s office did 
learn that the plane had not made contact since take-off. 
The receipt of this information was entered in the 
SABENA log (JA 35a, 1612). This message certainly told 
SABENA that there had been a probable flight interrup- 
tion. However, Cousins had stepped out of the office when 
this information came and did not return until 3:45, (JA 
35a, Item 33) twenty minutes later. He went out without 
waiting to determine whether or not this plane which he 
had just dispatched had gotten off safely. At 3:25, if not 
before, it was his duty to advise the Irish Air Lines of 
such probable flight interruption. 


When he returned to his office he did not look in the 
log and no one called his attention to the entry made at 
3:25. It was not until 4:10 or 4:15 that he first learned that 
the plane had not made contact (JA 168a, 1692). Neither 
Mr. Melling, KLM’s local manager, nor the Irish Air Lines 
was advised of this fact until 4:40, over two hours after the 


take-off (JA 5lla, 521a). 


The switching off of the radio immediately after take-off, 
in the middle of the take-off message, was & deliberate act. 
Mr. Cousins leaving his office before having been assured of 
a safe take-off was a deliberate act. The failure to advise 
Irish Air Lines of a probable flight interruption at 2:38 or 
at least by 3:25 were deliberate omissions. The probable 
consequence of these deliberate acts and omissions was 
that the Irish Air Lines would be delayed getting on the 
job in case of emergency. 


The Irish Air Lines first heard of the lack of contact at 
4:40—two hours after they would have heard, had SA- 
BENA been on the job (JA 521a). At 4:45 those on shore 
determined that the plane had crashed (JA 556a). The res- 
ene launch was dispatched about 5:00 o’clock (JA 521a, 
5562). 


From this sequence of events the Jury was justified in 
making a determination that had SABENA performed its 
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duty the wreck would have been discovered sooner and Dr. 
Tuller safely rescued. 


The omissions of SABENA and its reckless disregard of 
the consequences are underlined when it is considered that 
just a few minues out of an available two hours would have 
made the difference of life and death to Tuller. 


POINT II 


THE DISTRICT COURT'S EVIDENTIARY RULINGS WERE 
CORRECT AND PROPER 


(a) As to the Irish Order and Life Vests 


Obviously any Irish Safety Regulations governing the use 
of life jackets was relevant in this case. Counsel for both 
parties interpreted this regulation in their arguments to the 
jury (JA 574a, 619a). Neither counsel asked the court to 
interpret it. Appellees submit that plaintiffs counsel’s in- 
terpretation there given was consistent with the obvious 
purpose and intent of this safety regulation. 


As also pointed out above the only proof on cause of 
death was that Dr. Tuller slipped off the plane and immedi- 
ately disappeared beneath the water. A life vest would cer- 
tainly have kept him afloat to be picked up by the rescue 
launch, which was then approaching. 


(b) As to KLM’s Manual on Crews’ Duties 


These pages from the manual defined the duties of the 
various crew members in the event of certain emergencies. 
Parfitt testified that in the event of an involuntary landing 
on water the crew had been instructed ‘‘to try to carry out 
as many of the instructions for a planned landing’’ as pos- 
sible (JA 213a). On this basis the pages were relevant. 
Moreover, although the landing may not have been a 
‘‘planned ditching’’, after the landing the crew was cer- 
tainly, and in relative calm, preparing to abandon the ship. 
These instructions and duties related both to ditching and 
abandonment. 
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In Stevens v. Boston Elevated Ry. Co., 184 Mass. 476, 
69 N. E. 338, Knowlton, C.J., said at page 479: 


“So a rule made by @ corporation for the guidance 
of its servants in matters affecting the safety of others 
is made in the performance of a duty, by a party that is 
called upon to consider methods and determine how its 
business shall be conducted. Such a rule, made known 
to its servants, creates a duty of obedience as between 
the master and the servant, and disobedience of it by 
the servant is negligence as between the two. If such 
disobedience injuriously affects a third person, it is not 
to be assumed in favor of the master that the negligence 
was immaterial to the injured person, and that his 
rights were not affected by it. Rather ought it to be 
held an implication that there was a breach of duty to- 
ward him as well as toward the master who prescribed 
the conduct he thought necessary or desirable for pro- 
tection in such cases. Against the proprietor of a busi- 
ness, the methods which he adopts for the protection 
of others are some evidence of what he thinks necessary 
or proper to insure their safety.”’ 


See also: 


Cincinnati St. Ry. Co. v. Altemeier, 60 Ohio St. 10, 19, 53 
N.E. 300. 


Lake Shore & M.S. R. Co. v. Ward, 135 Til. 511, 518, 26 
N.E. 520. 


(c) The KLM-SABENA Contract 

This contract was clear and unambiguous. There was no 
need for judicial interpretation, and the defendant request- 
ed none. 


The contract was relevant. Tt contains a set of rules to 
be observed for the safety of flights. A violation of such 
rules was not only a breach of this contract but also a breach 
of duty owed the passengers. 


See Stevens v. Boston Elevated Ry. Co., 184 Mass. 476, 
69 N.E. 338, supra. 
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Moreover, SABENA’s responses to interrogatories re- 
lating to its duties were substantlally the same as this con- 
tract (JA 61). 


(d) Rulings on Oudshoorn 


Oudshoorn was the Radio Operator on this flight. He 
was continuously employed by KLM as Radio Operator un- 
til July 1958 (JA 274a). On the day of the crash, as such 
Radio Operator, he made a written statement (Ex. 19) to 
the Irish Authorities (JA 315a). This statement was made 
in compliance with the Irish order (Ex. 24A), which re- 
quired prompt report of all accidents resulting in deaths 
or injury. The statement was made in the presence of a 
KLM official (JA 315a). 


One of the issues in the action concerned the failure of 
the operator to send a distress message as soon as trouble 
developed. The radio operator had testified that he did 
not send a message claiming there was insufficient time to 
do so between the first indication of trouble and the throw- 
ing of the electrical switch by the engineer (JA 298a, 301a). 
He was then shown the statement (JA 315a). He identi- 
fied the statement and admitted that he had made it. In 
this statement he gave as his reason for not sending a 
message, not the lack of time, but the fact that he was think- 
ing of something else, ‘‘his skin’, and was not thinking of 
the need for sending a distress message. 


The statement was relevant and competent upon four 
separate grounds, each independent of the other: 


(1) By Imputation 
The statement tended to establish a breach of duty by 
Oudshoorn. The statement would, of course, be relevant as 
an admission in an action against Oudshoorn. On this is- 
sue no wrong doing was charged against KLM other than 
Oudshoorn’s wrongful act. If Oudshoorn committed a 
breach of duty then KLM became liable for the ensuing 
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damages as a matter of law. Since KLM must be liable if 
Oudshoorn is liable, Oudshoorn ’s statement is relevant and 
competent in this action against KLM. Thus in Grayson 
v. Williams, 256 F. 2d 61 (10th Cir.), the plaintiff had been 
injured by a truck owned by Southern Freightways, Ine. 
and driven by its employee Grayson. Several hours after 
the accident Grayson had made a statement which indicated 
that he had been driving in an inattentive manner. The 
plaintiff offered proof of this statement. Southern Freight- 
ways objected. The proof was allowed and the jury re- 
turned a verdict against both defendants. The Court of 
Appeals refused to base its affirmance upon res gestae, but 
instead placed reliance upon the implicit authority of the 
agent to make an admission which in fastening liability upon 
himself would, as a matter of law, fasten liability upon his 
employer. At page 67, Huxman, C. J. said: 


“In order to find Southern Freightways, Inc. liable 
because of Grayson’s acts, it was necessary to estab- 
lish two facts; (1) that Grayson was acting within the 
scope of his employment; and (2) that he was guilty of 
actionable negligence. The first fact was admitted. 
Grayson’s admissions against his interest were prop- 
erly admitted to establish his negligence. These ad- 
missions constituted evidence from which the jury could 
find together with other facts that he was liable for the 
accident. Any facts properly admitted to establish his 
liability were sufficient, without more, to impose liabil- 
ity upon his employer. Had the court sustained the 
motion and instructed the jury that the admissions were 
Himited to a consideration of Grayson’s liability and 
could not be considered in determining liability of 
Southern Freightways, the result would have been the 
same. The court might well have instructed the jury, 
in fact it did instruct the jury in substance, that no acts 
of negligent conduct were charged against Southern 
Freightways other than Grayson’s negligence; that it 
was sought to be held liable only for acts of its em- 
ployee, Grayson, committed in the course of his em- 
ployment; and that if the jury found that he was en- 
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gaged in the course of his employment and was negli- 
gent, and that such negligence caused the collision, then 
the jury should return a verdict against Grayson be- 
cause of his negligence and against Southern Freight- 
ways, even if there was no evidence of negligence other 
than Grayson’s negligence against it, because in law it 
would be liable for the actionable negligence of its em- 
ployee committee in the course of his employment. 


Let us assume that the court had instructed the jury 
that it could consider Grayson’s declarations only in 
determining his negligence and together with a general 
verdict had submitted these three special questions to 
the jury. 

1. Was plaintiff guilty of contributory negligence? 

2. Was Grayson guilty of negligence? 


3. Was his negligence the proximate cause of the ac- 
cident? 


If the jury had answered ‘no’ to the first question 
and ‘yes’ to questions 2 and 3, and then had returned a 
general verdict against Grayson and a general verdict 
in favor of Southern Freightways, Inc., would not the 
court have been required to sustain a motion for judg- 
ment against Southern Freightways, Inc., notwith- 
standing the general verdict in its favor? To hold 
otherwise would be to make a mockery of the law, be- 
cause it would mean that the agent had been found 
guilty of actionable negligence, upon competent evi- 
dence, while acting within the scope of his employment, 
yet his principal had escaped.”’ 


To the same effect Morris, D. J. in Martin v. Savage 
Truck Line, 121 F. Supp. 417 (D.D.C.), said at p. 419: 


“To say, in these circumstances, that the owner of a 
motor truck may constitute a person his agent for the 
purpose of the operation of such truck over public 
streets and highways, and to say at the same time that 
such operator is no longer an agent of such owner when 
an accident occurs, for the purpose of truthfully relat- 
ing the facts concerning the occurrence to an investi- 
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gating police officer on the scene shortly thereafter, 
seems to me to erect an untenable fiction, neither con- 
templated by the parties nor sanctioned by public pol- 
iey. It is almost like saying that a statement against 
interest in the instant case could only have been made 
had the truck been operated by an officer or the board 
of directors of the Corporation owning the truck; and 
trucks are not operated that way. To exclude the state- 
ment of the driver of the truck as to the speed of the 
truck at the time of the collision, which was not only 
clearly excessive in the circumstances, but even greater 
than the speed limit permitted on the highway between 
intersections, would be to deny an agency which I be- 
lieve inherently exists regardless of whether the state- 
ment is made at the moment of the impact, or some 
minutes later to an investigating officer, or other au- 
thorized person.” 


It is immaterial that Oudshoorn is not a party defendant 
here. The evidence which would be admissable against 
KLM in an action brought against both, should be just as 
relevant and competent in an action against KLM alone. 


See Richardson on Evidence (8th Edition), Section 314. 


Moreover, the Warsaw Convention expressly provides 
that the carrier shall be liable for damages caused by a 
wilful act of an employee (See Convention Article 25(2). 


(2) As a Memo Made in Regular Course of Business 

The statement is a memorandum made in the regular 
course of business and as such admissible under 28 U.S.C.A. 
Sec. 1732. KLM was in the business of operating an air- 
line. Asa part of this business it was required promptly to 
notify the authorities of “any accident’? which resulted in 
deaths or injuries (Ex. 24A, p. 33). Implicit in such re- 
quirement was the duty to give the authorities all available 
information regarding the accident. This memorandum 
was made in the presence of a KLM official and in discharge 
of that responsibility. As such it is a memorandum made 
in the regular course of KLM’s business. (See Pekelis v. 
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TWA, 187 F.2d 122 (2d Cir.), Cert. denied 341 U.S. 951; 
Tansey v. TWA, 97 F. Supp. 458 (D.D.C.), 1951 U.S. Av. 
95; Stewart v. Whitney (N.Y.) 1941 U.S. Av. 24). 


In each of the cited eases reports or statements made by 
the defendants’ employees regarding an accident to the de- 
fendants or to the civil authorities were received in evi- 
dence as memoranda made in the regular course of business. 


(3) As a Statement Naturally Made in the Course of An Agency 


Oudshoorn was KLM’s radio operator. The portion of 
the statement which was received and read to the jury re- 
lated, pointedly, to his duties and behavior as such radio 
operator. He continued on as KLM’s radio operator after 
the accident and was so employed when he made the state- 
ment. 


His job was operating the radio and maintaining a radio 
log. The statement made by him a short time after the in- 
cident and which concerned the performance or non-per- 
formance of his duties as radio operator was ‘‘naturally 
made in the course of the agency’’ and, therefore, admis- 
sible in an action against his principal. 


In receiving a statement made by an agent against the 
interest of his principal, Augustus N. Hand, C. J. in Slifka 
v. Johnson, 161 F. 2d 467 (2d Cir.), said at page 469: 


“‘It would be strange to have a rule of agency bind- 
ing a principal to unauthorized acts of an agent, when 
done within the apparent scope of his authority, and 
yet to adopt a rule of evidence which would exclude 
statements naturally made in the course of the agency. 
Such a rigid view does not accord with the current 
broadening of the rules of evidence or with the spirit 
of contemporary remedial statutes.’’ 


It should be observed that there was no finding in that 
case that the agent had authority to make the statement 
against his principal’s interest, nor was the ruling based 
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upon res gestae. The statement was received simply be- 
cause it was a statement ‘naturally made in the course of 
the agency”. 


In commenting upon the Slifka case the writer in 47 
Columbia Law Review at p. 1228 said: 


‘“Phis confusion (existing 
mitigated by rejecting a sear 
make the statement) and p 
mine whether the statemen 
the course of the agency’, 
agency alone assures & subst: 
(Words in parenthesis supplied). 


In Whitaker v. Keogh, 144 Neb. 790, 795, 14 N.W. 2d 596, 
the driver of defendant’s car said after the collision: 
“‘Lady, I am sorry. I just saw you the instant I collided 
with you.”’ It was held that this statement should have 
been received in an action against the owner, not as a part 
of “‘res gestae’’ but on the implicit authority of an agent 
to speak for his principal. 


Carter, J.: 


‘Whatever an agent or employee does in the lawful 
exercise of his authority is imputable to the principal, 
and where the acts of an agent or employee will bind the 
principal, his representations, declarations and admis- 
sions respecting the subject matter will also bind him, 
if made at the same time and constitute a part of the 
same transaction. Wigmore, Evidence, Sec. 1078. The 
question is one of substantive law, the law of agency. 


Tt is not a question of res gestae as is often supposed.”’ 


To the same effect Huxman, J. in Grayson v. Williams, 
supra, at p. 66, quoted with approval, as follows, from 4 
Wigmore on Evidence Sec. 1078 p. 121 note 2: 


«ce © © and yet it is absurd to hold that the superin- 
tendent has power to make the employer heavily liable 
by mismanaging the whole factory, but not to make 
statements about his mismanagement which can even 


be listened to in court, ** *” 
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And in the same Section (1078) Wigmore continued: 


‘He who sets another person to do an act in his 
stead as agent is chargeable in substantive law by such 
acts as are done under that authority; so too, properly 
enough, admissions made by an agent in the course of 
exercising that authority have the same testimonial 
value to discredit the parties present claim as if stated 
by the party himself.’’ 


(4) Res Gestae 


There has been much confusion in the decided cases on 
the subject of what does and what does not constitute a part 
of the res gestae. In later years, however, courts have 
shown a tendency to liberalize, to apply a practical test 
rather than a technical one. Formerly the time of the state- 
ment with reference to the incident was regarded as all im- 
portant. Now more regard is paid to the nature of the 
statement and the mental state of the declarant and less to 
the time element. Thus a statement made against the in- 
terest of the speaker has been regarded as a guaranty of 
spontaneity. (See Lane v. Pacific Greyhound Lines, 26 Cal. 
2d 575, 160 Pac. 2d 21, Harris v. Allison (Texas Civ. App.) 
11 S.W. 2d 821, rehearing denied 29 S.W. 2d 413). 


Summing up the rule, the writer in 53 A.L.R. (2nd) said 
at p. 1265: 


“In dealing with this time factor, the overwhelming 
weight of authority is to the effect that remoteness of 
the statement from the time of the accident will not, of 
itself, bar admission of the statement, if it can be 
shown that, despite the remoteness, the statement was 
spontaneous, having been made without deliberation on 
the part of the declarant; time, it is held, is not con- 
trolling, and the statement need not be strictly con- 
temporaneous with the accident in order to be ad- 
missible.”’ 


This Court as well as the Trial Court (JA 314a) may 
determine whether the circumstances under which the state- 
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ment was made afforded the adequate degree of spontaneity. 
(See: Jackson v. Goode, 49 A.2d 913 (D.C. Munie. Ct. App.), 
Navajo etc. Co. v. Mahaffy, 174 F. 2d 305, 309 (10th Cir.), 
The wreck was a catastrophic event. Oudshoorn had lived 
through it. His statement was made to the authorities on 
the day of the crash. What he said put him in an unenviable 
light. Under such circumstances it is reasonable to suppose 
that when the statement was made he was still ‘‘under the 
influence of the act.’’ In fact the defendants concede as 
much at page 41 of their brief; thus; ‘‘The statement bet’ 
was no more than a mental reaction at the time it was 
given.”’ 


The statement, admissible for the reasons above stated, 
was not rendered inadmissible because it tended to contra- 
dict the testimony of the witness. A party is always at 
liberty to prove the true fact by other competent evidence 
even if a witness called by him has testified to the contrary. 
The harsh thought that a party was bound by a state- 


ment of a witness called by him, has long since been shelved. 
3 Wigmore (3rd) Sec. 897 (p. 385) : 


‘“The primitive notion that a party is morally bound by 
the statements of his witness, no longer finds defend- 
ers, although its disappearance is by no means far in 
the past. In the early 1800s the judges were still 
engaged in repudiating this false notion on the basis 


of the rule against impeaching one’s own witness. 
and Sec. 903 (p. 393) 


“On correct principles, then, the use of self-contra- 
dictory statements is not forbidden.”’ 

The statement (Exhibit 19) was not received in evidence 
on any theory of impeaching the witness. It was properly 
received as proof of Oudshoorn’s real reason for not send- 
ing a message. (JA 314a-315a) The statement was admis- 
sible upon each of the four independent grounds above 
stated. His reason for not sending the message was of 
paramount importance on this issue. He had wilfully failed 
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to fasten his seat belt. As a consequence he had been 
thrown out of his seat and away from his ‘‘mike’’ while the 
plane was still in the air. Precious moments were lost, dur- 
ing which the message could have been sent. The statement 
he gave the Irish authorities on September 5th supports 
the plaintiffs’ contention. Instead of performing his duty 
his first thought was to save himself. 

The defendants quoted from Wigmore Sees. 912 and 913 
on the subject of parties’ witness (Appellants? Brief, pp. 
42-43). The portions quoted give the impression that Wig- 
more has said that a party may not contradict his witness. 
However, at Sections 912 and 913 Wigmore spoke ab- 
stractly on the subject of whose witness was who. In the 
same chapter—‘‘Impeaching One’s Own Witness’’—of his 
work on evidence Wigmore carefully pointed out (See. 
908) : 

““Contradiction as involving Impeachment. * * °. 
From this point of view the discrediting of the witness 
is resarded! as incidental only (because inevitable) to 
this other and necessary right (to contradict). Never- 
theless, the discrediting of the witness is also a legiti- 
mate use to be made of the evidence, if desired. A dem- 
onstrated error on one point may be used to infer error 
by the same witness upon other points. It follows, too, 
from the permission to discredit a witness by other 
witnesses, that counsel, with or without offering other 
witnesses, may argue that his own witness is in error.’?’ 
(The second group of words in parenthesis supplied.) 


(e) As to Defendants’ Exceptions to the Charge 


The District Court did not deny appellants the right to 
take exceptions to the charge. The appellants failed to 
quote in full the pertinent colloquy beween the Court and 
counsel. We do so now: (JA 647a-648a) 


‘‘Mr. Madden: As the charge is in, is it necessary 
to review our objections or exceptions. 

The Court: No. 

Mr. Chapman: This willful misconduct, yon said on 
the part of the defendants. I think it should be on 
the part of the defendants or any one or more of their 
employees. 
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The Court: I said they and their agents. 

Mr. Chapman: I didn’t catch that. 

The Court: I said that. That is it. 

Mr. Junkerman: Does Your Honor wish us at this 
time to express our exceptions? 

The Court: I took this charge up with both counsel, 


and in the circumstances, there is no exception to the 
charge. Now, don’t tell me that there is. 
Mr. Junkerman: There is an additional request to 
charge. 
The Court: I denied that. It is on the record. 
Mr. Junkerman: I didn’t think it was on the record.’’ 


Porm IIT 


THE CLAIM OF INFLAMMATORY SUMMATION ON BEHALF OF 
PLAINTIFF IS WITHOUT FOUNDATION AND AN APPARENT 
AFTER THOUGHT 

The barrenness of appellants’ position is emphasized by 
their stress upon alleged inflammatory statements to the 

Jury on the part of plaintiffs’ counsel. It is respectfully 

submitted that plaintiffs’ summation was a fair presenta- 

tion of the evidence. The door of the plane could be opened 
from the outside (JA 72a); Mr. Cousins was in charge of 

SABENA’s office on this shift (JA 35a) ; it is reasonable to 

suppose that Irish Airlines had planes available; the bat- 

teries are alive at least until they are filled with saft water 

(JA 338a). 


By making this point now (not at the trial) the appellants 
are obviously attempting to offset the effect of basic facts. 
The appellants cannot evade the inherent impact of the 
acts of commission and omission on the part of this crew 
by characterizing a recital of such acts as inflammatory. 


Moreover, defendants’ motion for a new trial was denied 
by the presiding judge after oral argument and submission 
of detailed briefs more than one month after the verdict, in 
a cool, calm atmosphere. 


33 


Pour IV 


THERE WAS ADEQUATE PROOF TO SUSTAIN THE JURY'S 
FINDING ON DAMAGES 

Once again it should be noted that the appellants pre- 
sented the same argument of alleged excessive damages on 
its motion for a new trial. The issue was fully briefed and 
analyzed in a lengthy argument before the Trial Judge. 
After mature consideration the Trial Judge handed down 
his decision refusing to reduce the verdict and denying the 
motion in all respects. 


A brief review of the salient facts and figures embodied 
in plaintiffs’ evidence on this point indicates that the ver- 
dict was the result of careful analysis of the facts and care- 
ful application of the relevant legal factors. It is sub- 
mitted that the amount arrived at was a reasonable one 
and a logical result of the evidence before the Jury. The 
facts considered by the Jury included the following: 


Dr. Tuller was 35 years of age at the time of his death. 
He was in good health and had a stipulated life expectancy 
of 3614 years. He was survived by his wife aged 33 and 
2 children aged 4 and 8 respectively. He had graduated 
from Massachusetts Institute of Technology, specializing 
in electronics, from which institution he later received M.S. 
and Ph.D. degrees. At the time of his death he was Vice 
President in charge of Engineering of Melpar, a division 
of Westinghouse Airbrake and during the last year of his 
life had a salary of approximately $27,000.00 per annum. 
He had been with Melpar practically from the time of his 
graduation. The evidence shows that Dr. Tuller had al- 
ready achieved a place of eminence in his profession at this 
early age. 


Dr. Tuller was a man of sober habits, devoted to his fam- 
ily and interested in the Girl Scouts Organization. Prac- 
tically all of his earnings, after taxes, were spent by Dr. 
Tuller on maintaining his home and his family. Appellants 
attempt to make much of the fact that the widow was unable 
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to break down into great detail the expenses as between 
Dr. Tuller and his family. But this is not an uncommon 
experience. The fact of the matter is that Dr. Tuller’s 
salary checks were placed in a joint account upon which 
husband and wife drew for family needs (JA 183a-203a ; 
364a-373a). 


Applying the usual elements, & reconstructed figure will 
be found, which approximates the result reached by the 
jury. Of the $20,000 income from earnings, after taxes, 
three-fourths or ($15,000) could fairly be said to have been 
spent on Mrs. Tuller and the children. Using this as a 
basis, the problem is to estimate a sum that would enable 
Dr. Tuller’s widow and children to continue living on the 
same scale for the balance of Dr. Tuller’s estimated life 
span. 


The start would be to multiply $15,000 by 36.5 years, life 
expectancy. This figure must then be commuted to present 
value on a commutation table. $350,000.00 is the commuted 


present value using a table of between 2and3%. This rate 
of discount reflects fluctuation in income yields over the 
next 3614 years. 


However, there were other favorable factors that the 
Jury may have taken into account. The Jury would have 
been justified in making an additional allowance for the 
quite reasonable prospects of substantial increases in Dr. 
Tuller’s income from his business and profession based 
upon what he had already accomplished and his unusual 
achievements at the early age of 35 years. 


The appellants seem to complain that the Jury did not 
deduct the doctors’ expenses incurred in 1953 and 1954 for 
the youngest child during an attack of meningitis. How- 
ever, this ignores the fact that this is precisely a type of 
expense that should be allowed. Doctors’ bills were in- 


curred in the past and will be incurred in the future. 
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The rule is clear, that all of the evidence taken together, 
with or without any indication whatsoever of past specific 
contribution, forms the guide for the assessment of dam- 
ages in a death case. Baltimore and Potomac Rwy. v. 
Mackey, 15 S.Ct. 491, 157 U.S. 72, 19 D.C. 282; Hord v. 
National Homeopathic Hospital, 102 F. Supp. 792 (D.D.C. 
1952), affd. 204 F. 2d 397; Snodgrass v. Cohen, 96 F. Supp. 
292 (D.D.C. 1951). 


In numerous cases, the courts have simply applied per- 
centages or formulas which appeared to be reasonable un- 
der all of the circumstances. See, Stephens v. Natchitoches 
Parish School Board, La. (1959), 238 La. 388, 110 S.2d 156, 
(reversed on other ground), 115 $.2d 793) where in a suit 
by widow and daughter for death of husband and father, 
the case was tried by the court. The court stated: 


‘“An acceptable formula for computation of widow’s 
recovery for loss of support, based on average net 
earning power of husband at time of his death, would 


be to multiply his annual net wage by his life expect- 
ancy, divide the product by two and subtract therefrom 
discount based on present value.’’ 


In addition, there was a separate allowance for the surviv- 
ing child in that case. 


In the recent case of Rogow v. United States, (S.D.N.Y. 
1959), 173 F.Supp. 547, 559, Judge Kaufman awarded 
$242,987.05 to the surviving widow and two children of 
a decedent 36 years of age who was a free lance writer. 
The court, because of the nature of the decedent’s pro- 
fession, rejected any item for future increased earnings, 
and without any real testimony on his past contribution to 
the family (Judge Kaufman rejected the wife’s approxima- 
tion of an annual contribution of ‘‘about $16,000.00”? in that 
it appeared excessive when compared with the income tax 
returns) and the court then proceeded to work it out in the 
absence of any specific itemization or even close estimate. 
The court used the combination of common sense and the 
income tax returns, stating as follows: 
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“‘Rogow paid $3,202.62 in income tax in 1954, leaving 
$13,806.14 net income after taxes. Obviously not all 
of this money represents contribution to his family. 
Some deductions must be made for Leon Rogow’s per- 
sonal expenditures and some of the family’s expendi- 
tures must be attributed to Leon. There is no evidence 
in the case concerning Rogow’s personal expenditures, 
save Mrs. Rogow’s testimony that her husband was 
‘frugal about clothing’. (Tr. 137) However I think 
it reasonable to attribute $3,000 to Leon personally, 
leaving approximately $10,800.00 for contribution to 
the family.’ (from p. 560). 


As can be seen above, the court’s deduction for expenses 
of the deceased was less than one-fourth of the available 
amount within a family of four, with more than three- 
fourths of the total set as a reasonable proportion for the 
wife and two children. 


Again, in the recent case of O’Connor v. United States, 
969 F. 2d 578 (2d Cir.), decided August 10, 1959, the total 


probable earning capacity of the deceased was established 
at $8,230.03. He left surviving a widow and one infant 
child. He had a life expectancy of 34.76 years. 


Mrs. O’Connor testified (See Appeal Appendix p. 123a) : 


“His money for himself—he took a very small 
amount—I mean less than $2.00 a day, I would say. 
‘And with the rest we paid—I paid most of the bills 
and the different expenses for ordinary family living 
expenses we would have, such as mortgage payments, 
payments on the car, gas, electricity, telephone. The 
regular things you would have.’’ 


And at p. 126a she testified : 


‘When we were together in Texas his salary check 
of course came, and the expense checks, and they were 
all deposited in the joint checking account in Texas.’’ 


And at p. 127a she testified : 


“<Q. What did you do with those checks? 
A. They were all deposited. 
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Q. How much did he take for himself? 

A. While we were in Texas he was home for three 
meals a day. He came home for lunch. We didn’t live 
far from the field—so his expenses as such were very 
small because he didn’t have any carfare or lunch 
money.’’ 


On this testimony the Court of Appeals held that two- 
thirds of the net income after taxes should be apportioned 
to the widow and child and one-third thereof regarded as 
having been expended for the decedent himself. 


At p. 583 Anderson, D. J. said: 


‘«This court in its former opinion ruled that a part 
of the decedent’s contribution for household expenses 
had to be considered as expended for the decedent him- 
self; and that, on the proof shown and on an assump- 
tion most favorable to the plaintiff-appellee, two-thirds 
of the household expenses was the maximum which 
could be allocated to her support and that of her son. 
There is nothing in the records of either of the trials 
to justify a maximum allocation to the wife and child 
in excess of two-thirds of the family income after pay- 
ment of income taxes.’’ 


The Court of Appeals then stated that an estimated 
amount for federal income taxes should be deducted from 
the $8,230.03 and the balance apportioned two-thirds to the 
wife and child and one-third to the decedent. On this basis, 
it was determined that a recovery of $90,000.00 should be 
allowed. 


Thus we find the Court in this case dealing with a situa- 
tion where no attempt had been made to break down the 
family expenses between the deceased on the one hand and 
the surviving wife and children on the other and determin- 
ing that in such a situation it was fair to allocate the ex- 
penses on a per capita basis. In fact, any attempt to do 
otherwise would necessarily have been forced and fictitious. 
Who can say, for example, how much of a maid’s salary 
was spent for the benefit of the wife and children and how 
much for the benefit of a deceased. 
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In DeVito v. United Airlines, Inc., et al., 98 F. Supp. 88 
(E.D.N.Y. 1951), the court, as a formula, took the deceased’s 
income, deducted taxes, plus $30 per week for the personal 
needs of the deceased, and got $6,500.00 as a balance. The 
court then used the life expectancy and a 214% discount 
table and arrived at a figure of $142,000, to which there was 
added an amount ‘‘for which there exists no precise yard- 
stick,’? resulting in a total award by the court of $160,- 
000.00. 


In National Airlines v. Stiles, 268 F.2d 400 (5th Cir. 
1959), District Judge Christenberry made an award of 
$250,000.00 to a middle-age widow with no children. This 
was affirmed on appeal with a discussion by the court which 
would clearly indicate that there was no item by item build- 
up of testimony of the deceased’s prior contribution to his 
widow. 


In a leading case on damages in this jurisdiction, (Ram- 
sey v. Ross, 66 App. D.C. 186, 85 Fed. 2d 685) the pecuniary 


loss to the sister prior to her death had consisted only of 
occasional gifts from the deceased, this Court stated as 
follows: 


‘The amounts given by the deceased to her sister 
in past years were quite uncertain and their continu- 
ance was wholly speculative. The amount of the 
pecuniary loss to plaintiff under such circumstances is 
a matter concerning which reasonable men might well 
differ. It was plainly a question for the jury and not 
for the court.’’ 


There are, in addition, numerous cases of recovery for 
an infant’s death limited to pecuniary loss where of course 
there was no past record, detailed or otherwise, of con- 
tributions from the deceased. See H: ord v. National Homeo- 
pathic Hospital, 102 F. Supp. 792 (D.D.C. 1952), aff’d 204 
F. 2d 397. 


In view of the large actual earnings and the enormous 
potential earnings of Dr. Tuller the verdict was fair in 
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amount and not excessive. Moreover, this Court may not 
substitute its findings for those of the Jury on this issue of 
fact. 


In Fairmount Glass Works v. Cub Fork Coal Co., 287 
U.S. 474, 481, the Circuit Court of Appeals had ordered a 
reversal unless the plaintiff stipulated to a reduction in the 
amount of the verdict. The Supreme Court reversed and 
reinstated the judgment. At page 481 Brandeis, J., said: 


The rule that this Court will not review the action 
of a federal trial court in granting or denying a motion 
for a new trial for error of fact has been settled by a 
long and unbroken line of decisions; and has been fre- 
quently applied where the ground of the motion was 
that the damages awarded by the jury were excessive or 
were inadequate. The rule precludes likewise a review 
of such action by a circuit court of appeals. Its early 
formulation by this Court was influenced by the man- 
date of the Judiciary Act of 1789, which provided in 
Sec. 22 that there should be ‘no reversal in either circuit 
or Supreme Court on such writ of error... for any 
error in fact.” Sometimes the rule has been rested on 
that part of the Seventh Amendment which provides 
that ‘no fact tried by a jury, shall be otherwise re- 
examined in any court of common law.’ More fre- 
quently the reason given for the denial of review is 
that the granting or refusing of a motion for a new trial 
is a matter within the discretion of the trial court.’’? 


See also: 


Snodgrass v. Cohen, 96 F. Supp. 292 (D.D.C.); Hord v. 
National Homeopathic Hospital, 102 F. Supp. 792 (D.D.C.), 
aff’d 204 F.2d 397; Lebeck v. Wm. A. Jarvis Inc., 145 F. 


1 Dr. Tuller’s death did not occur in the District. Accordingly the provisions 
of Section 16-1201 of the D.C, Code of 1951 has no application. 
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Supp. 706 (D. Pa.), aff’d 250 F. 2d 285 ($350,000.00 verdict 
for personal injuries). 


CONCLUSION 
’ ‘The Judgment Should Be Affirmed 


Respectfully submitted, 


Murpaven Sruart Mapper 

TyxopoRE HE. WoLcort 

Joun S. Cuapman, JR. 
Counsel for Appellees 


Note: In the Court below the plaintiff successfully met the greatest burden 
that could be put upon her, that of proving wilful misconduct on the part of 
KLM and SABENA. We have shown that there was ample evidence to sustain 
the verdict on the part of the Jury. 


Of course appellees are not now before this Court to complain that in fact 
and in law the limitations of the Warsaw Convention should not have been 
applied in this case. It is of interest to note however that the Court below over- 
ruled the following contentions set forth by appellees, any one of which would 
have permitted the case to be tried under the ordinary rules of negligence. 
These contentions were as follows: 


(1) The accident did not take place in the aircraft, or in the course of 
embarking or disembarking as prescribed in Article 17 of the Warsaw Conven- 
tion. 

(2) SABENA, as an agent of the Carrier, was not covered by the Conven- 
tion which specifically refers only to the actual carrier (Art’s 22, 25). 


(3) The passenger ticket failed to contain the mandatory statement ‘‘that 
the transportation is subject to the rules relating to liability established by this 
(Warsaw) Convention (Art. 3).’’ 


IN THE 


United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA 
SEPTEMBER TERM, 1959 


No. 15,716 


KONINKLIJKE LUCHTVAART | MAATSCHAPPIJ 
N.V. KLM ROYAL DUTCH AIRLINES HOLLAND 


and SOCIETE ANONYME BEI 


LUGE D’EXPLOITA- 


TION DE LA NAVIGATION AERIENNE, 


vs. | 


Appellants, 


| 
GERTRUDE OWEN TULLER, individually and as Ex- 


ecutrix under the Will of Will 


iam Gordon Tuller, 


deceased, KATHERYN L. TULLER, a minor by 
GERTRUDE OWEN TULLER, her mother and next 


friend, and JEAN E. TULLER 


| a minor by GER- 


TRUDE OWEN TULLER, her mother and next 


friend, 


| Appellees. 


On APPEAL FROM A JUDGMENT OF THE Unttep States 
Districr Courr ror THE District or CoLumBIA 


SS 
APPELLANTS’ REPLY BRIEF 
a 


agetes - 


i Sornbic Crocs James B. 


7 | 
Wim J. JuNKERMAN 


McQviILuan 


Counsél for Appellants 


80 Broad Street 
New York 4, N.Y. 


INDEX 


Replying to Appellees’ Point I 
(a) Oudshoorn’s Failure to Fasten Seat Belt .... 


(b) Failure of Pilot and Co-Pilot to Send a Dis- 
tress Message 


(c) Portable Emergency Radio Transmitter 
(d) The Handling of the Life Rafts 


(e) The Failure to Advise the Passengers of the 
Location of the Life Jackets and the Failure 
to Instruct Passengers in Their Use 


(f) Sabena’s Acts and Omissions as KLM’s Agent 
Replying to Appellees’ Point II 

(a) As to the Irish Order and Life Vests 

(b) As to KLM’s Manual on Crew’s Duties 

(c) The KLM-Sabena Contract 

(d) Rulings on Oudshoorn 


(e) The Denial of Defendants’ Right to Except to 
the Charge 


Replying to Appellees’ Point III 
Replying to Appellees’ Point IV 


Conclusion 


TaBLE oF CaSES 


Alexander v. Nash-Kelvinator Corporation, 271 F. 
2d 524 
American Airlines v. Ulen, 87 App. D. C. 307, 186 F. 
4, 5, 6, 7, 9 
Chapman v. United States, 194 F. 2d 974, cert. den. 
344 U. S. 821, 73 S. Ct. 19 


De Vito v. United Air Lines, Inc., 98 F. Supp. 88 .... 23 


PAGE 
Fairmount Glass Works v. Coal Co., 287 U. S. 474 ..- 27 


Goepp v. American Overseas Airlines, 281 App. Div. 
105, affd. 305 N. Y. 830, cert. den. 346 U. S. 874. .10, 11 
Grayson v. Williams, 256 F. 2d 61 19 


Haycock v. Christie, 101 App. D. C. 410, 249 F. 2d 
BOD os b eiviavarat gus! bin eo wile ne icrse Bete S STS PES 28 

Horabin v. British Overseas Airways Corporation, 
[1952] 2 Lloyd’s Rep. 450 1,2, 14, 15 

Hulett v. Brinson, 97 App. D. C. 139, 229 F. 2d 22 ... 28 


Martin v. Savage Truck Line, 121 F. Supp. 417 
O’Connor v. United States, 269 F. 2d 578 
Pekelis v. TWA, 187 F. 2d 122 


Rankin v. Shayne Bros., 98 App. D. C. 214, 234 F. 
Da OS: ven toekinvneisee coimaa coinage Ba Seine AD 
Rogow v. United States, 173 F. Supp. 547 


Southern Ry. v. Gray, 241 U.S. 333 
Stewart v. Whitney, 1941 U. S. Av. 24 


Tansey v. TWA, 97 F. Supp. 458 


SraTuTEs 


Chicago Convention (61 Stat. 1180) 


MisCELLANEOUS 


Richardson on Evidence, Kighth Edition 
Sec. 
See. 2 
See. 26 
See, 28 
Sec. 
Wigmore on Evidence, Third Edition 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA 


Kowrvgrisxe Lucutvaart Maatscpapris N. V. KLM Royar 
Durcn Armutwzs Houuanp et ano., 


Appellants, 
vs. 


Gzrtrupe Owen Tuuier, individually and as Executrix 
ete., et al., 
Appellees, 


«Xu 
APPELLANTS’ REPLY BRIEF 


Appellees’ brief not only grievously distorts the evi- 
dence but, in their arguments with respect to the issue of 
liability, they appear to be laboring under the same basic 
confusion between wilful misconduct and gross negligence 
as did the trial judge (JA 418). The distinction between 
the two is probably best illustrated in the charge of Mr. 
Justice Barry of the Queens Bench Division [England], 
in the case of Horabin v. British Overseas Airways Cor- 
poration, [1952] 2 Lloyd’s Rep. 450, as follows (p. 459): 


«e * * Wilful misconduct, to put it most shortly, 
as it has often been put in the past, is misconduct to 
which the will is a party, and it is something which 
is wholly different in kind from mere negligence or 
carelessness, however gross that negligence or care- 
lessness may be. I think the first thing for you to 
remember is that the will must be party to the mis- 
conduct, and not merely a party to the conduct of 
which complaint is made. 
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In order to * * * establish wilful misconduct, the 
plaintiff must satisfy you, not beyond reasonable 
doubt, but satisfy you that the person who did the act 
knew that he was doing something wrong, and knew 
it at the time, and yet did it just the same, or alterna- 
tively that the person who did the act did it quite 
recklessly not caring whether he was doing the right 
thing or the wrong thing, quite regardless of the 
effect of what he was doing upon the safety of the 
aircraft and the passengers for which and for whom 
he was responsibile. That, members of the jury, you 
can see is something, as I have said, quite different 
from negligence or carelessness or errors of judg- 
ment, or even incompetence, where the wrongful in- 
tention is absent. 

All these human failings—errors of judgment, care- 
lessness or negligence and incompetence—may give 
rise to acts which in the judgment of ordinary rea- 
sonable people may amount to misconduct, but the 
element of wilfulness is there missing. The element 
of wilfulness is essential in the present case if the 
plaintiff is to recover more than the £3000 odd to 
which he is admittedly entitled.” 


Replying to Appellees’ Point I 


(a) Oudshoorn’s Failure to Fasten Seat Belt. 


Appellees contend that Oudshoorn’s failure to fasten 
his seat belt prior to the takeoff constituted an act of 
wilful misconduct in that it caused him to be thrown from 
his seat and that he therefore was unable to send a 
distress message. While it is doubtless true that if 
Ondshoorn’s seat belt had been fastened he would have 
remained seated and in a position to continue his duties, 
there is absolutely no evidence upon which to base any 


3 


inference that he would have sent a distress message with- 
out being ordered to do so, even if his belt had been 
fastened. The captain and first officer (co-pilot) both had 
microphones and Oudshoorn was sitting in the same 
cockpit with them (JA 282) and any voice transmissions 
from the plane during the take-off were accomplished by 
the co-pilot, not the radio operator (JA 494-495). After 
testifying that everything was normal until he felt a 
shudder in the plane and was thrown out of his seat (JA 
292, 293), Oudshoorn answered the questions of plaintiffs’ 
counsel as follows (JA 326-327): 


“Q. After you felt this shudder in the plane and 
were standing there waiting for the crash, did it occur 
to you to send a distress message? A. No, it went 
all too fast. I couldn’t. Before we realized, we hit 
the water. 

Q. After you hit the water did it occur to you to 
send a distress message? A. I had no power. 

Q. You said you skipped twice, and finally the 
engineer, after the plane came to a stop, eut off the 
light. You had power until he cut the lights off? 
A. Yes. You mean skipping over the water? 

Q. Yes. A. That was maybe one or two seconds. 

Q. At any rate, it didn’t oceur to you to try to 
send the message in that time? A. I could not.” 


The foregoing demonstrates that Oudshoorn’s failure 
to fasten his seat belt had nothing whatever to do with 
his omission to transmit an emergency message. True, 
the jury could have rejected this testimony, but if they 
did there was nothing upon which to base an inference 
that if he had fastened his seat belt (a) that the time 
interval between the shudder and hitting the water would 
have been longer, (b) that he would have believed there 
was power available after the engineer cut the lights, 
(c) that the period of one or two seconds skipping over 
the water would have been longer, and (d) that it would 
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have occurred to him to send a message. The’ only other 
claimed evidence in the case with respect to Oudshoorn’s 
failure to send a distress message is contained in his 
statement to the Irish investigators (Pl. Ex. 19, JA 316- 
317) wherein he stated that he did not think to take the 
microphone and tell people that there was something 
wrong, that that would never happen, that you think first 
of your skin and then of the microphone, and that that 
was his feeling because it happened so fast. But this 
statement, even if contradictory of his testimony—which 
it was not—is “not to be treated as having any substantive 
or independent testimonial value” (Wigmore on Evidence, 
Third Ed. §1018). In short, if the jury believed Oud- 
shoorn’s testimony it was impossible to draw the inference 
sought by appellees and if the jury disbelieved that 
testimony it was impossible to draw the inference sought 
by appellees for the reason that there was no other 
substantive evidence upon which to base any inference. 


With respect to appellees’ contention that Oudshoorn’s 
failure to fasten his seat belt was deliberate and there- 
fore wilful misconduct, their argument is even more 
strained. Parenthetically, it should be noted that the ex- 
tract from the Irish Air Navigation Order (Pl. Ex. 24a), 
quoted at page 11 of their brief, and relating to pas- 
sengers rather than crew members, was never read to the 
jury, and, indeed, was never received in evidence (JA 
438-440). Appellees’ reasoning, implicit in this conten- 
tion, is that this order or regulation was violated and 
that such violation of a regulation is wilful misconduct, 
per se. However, this Court in American Airlines v. Ulen, 
87 App. D. C. 307, 186 F. 2d 529, rejected such reason- 
ing by its approval of the lower court’s charge with respect 
to violation of safety rules and regulations. The only 
evidence in the entire record that appellees point to in an 
attempt to show an intentional omission on the part of 
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Oudshoorn in failing to fasten his seat belt is one question 
and answer (JA 293): 


“Q. Is there any reason for not having fastened it? 
A. No, I couldn’t say ‘yes’.” 


As we have previously stated in our main brief, this 
testimony, if not outright unintelligible, is so totally insuf- 
ficient to establish an intentional omission that reasonable 
minds cannot differ. The very fact that Oudshoorn had no 
reason for not fastening his belt precludes the inference 
that such omission was deliberate. Certainly, there was 
lacking any evidence, direct or circumstantial, that 
Oudshoorn’s failure to fasten his seat belt for no reason 
was a “deliberate purpose not to discharge some duty 
necessary to safety” (American Airlines v. Ulen, supra). 


(b) Failure of Pilot and Co-Pilot to Send a Distress 
Message. 


It will be noted that in their argument with respect to 
this claim of wilful misconduct, appellees do not even 
advert to the question of intent. Moreover, it will be 
noted that their contentions with respect to the failure of 
the pilot and co-pilot, who had their seat belts fastened, 
to send a distress message, are completely at variance 
with their contentions with respect to the failure of the 
radio operator, who did not have his seat belt fastened, 
to send such a message. At page 10 of their brief, they 
argue that the radio operator failed to send a message 
because he did not have his seat belt fastened. And at 
page 12 of the same brief, appellees’ attorneys again 
supply non-existent testimony by testifying in their brief 
that the reason the pilot and co-pilot failed to send a 
message was that these crew members assumed “that the 
radio would not work”. Indeed, if counsels’ testimony is 
correct it clearly negatives any possible finding that such 
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failure constituted a “deliberate purpose not to discharge 
some duty necessary to safety” (American Airlines v. 
Ulen, supra). 


(c) Portable Emergency Radio Transmitter. 


In an attempt to establish the failure of Oudshoorn to 
pick up the portable emergency radio transmitter as wil- 
ful misconduct, appellees again disregard the evidence in 
the case and seek to base inferences of a deliberate omis- 
sion and reckless disregard of probable consequences upon 
no evidence at all. 


As appellees point out at page 12 of their brief, Ouds- 
hoorn testified that he could not go back into the cabin 
to reach the portable emergency radio “because of high 
water level and gas fumes.” They then attempt to show 
that the water level in the fuselage had nothing to do 
with his failure to pick up the equipment and that the 
only reason he did not do so was due to his failure to use 
the portable oxygen equipment. While the jury might 
well have agreed with plaintiffs’ contention that it was 
the gasoline fumes and not the water level that prevented 
Oudshoorn from reaching the portable radio, the record is 
devoid of any evidence upon which to base an inference 
that his failure to pick up the emergency radio was inten- 
tional or deliberate. Appellees completely ignore Ouds- 
hoorn’s undisputed testimony that it did not occur to him 
to use the portable oxygen to protect himself from the 
gas fumes despite the fact that he had to leave the cabin 
once or twice to get fresh air to stay conscious (JA 329- 
330). However, even if the jury agreed with plaintiffs 
and chose to disregard or disbelieve this testimony, there 
js no evidence in the case upon which to base the double 
inference (a) that it did occur to him to use the portable 


oxygen, and (b) that he recklessly failed to.do so know- 
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ing that the oxygen would help him remain conscious in 
the gas fume-filled cabin. Indeed, there is no evidence 
in the case, direct or circumstantial, that it occurred to 
any of the crew members to use the portable oxygen 
equipment while in the gas fume-filled cabin, although 
Oudshoorn,. co-pilot Parfitt, and third pilot-navigator 
Webbink, all testified that they and the captain were 
affected by the fumes and were forced to retreat to the 
fresh air before returning to the cabin (JA 329-330, 255- 
256, 487-488). Clearly, then, the failure of Oudshoorn 
to pick up the emergency radio transmitter was not a 
“deliberate purpose not to discharge some duty neces- 
sary to safety”. (American Airlines v. Ulen, supra.) 


(d) The Handling of the Life Rafts, 


Probably the greatest distortion of the evidence to be 
found in appellees’ brief is in their argument with respect 
to the failure of the crew to rescue Tuller from. the tail 
of the airplane. At page 13 of their brief they make the 
following alleged statement of fact: 


«e * © Although the crew heard the shouts for help 
and knew that some passengers were stranded out- 
side on the tail of the wreck, they set out for shore 
and left Tuller clinging to the tail in the darkness 
(JA 304a).” (Emphasis supplied.) 


Reference to the cited page of the Joint Appendix and 
- the page following shows the actual testimony of Onds- 
hoorn, to be as follows (JA 304-305): 


“Then after we saw we couldn’t do anything any 
more, I went back in the dinghy and the Captain 
stayed aboard and after a few minutes, when he saw 
he couldn’t do anything any more, he came back in 
the dinghy, too. And he planned to stay with the 
wreck as we planned, or as he planned, until we 
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heard somebody was on the—standing on the tail, 
and he called for help. 

And from that moment, we tried to reach him with 
the dinghy, and I remember, I made a suggestion to 
go along the fuselage of the plane, but I think it was 
Webbink, he said, we better wouldn’t do that because 
we had-a good chance that the dinghy would be 
ripped open by sharp points on the wing, or of the 
engine what was in the water. 

‘And I think it was a very good idea, because if 
that had happened we had no dinghy at all so we 
tried to go around the wing to the tail, and for that 
purpose we had to loosen our line from the fuselage, 
and two of us paddled the dinghy to try to get around 
the wing to the tail, and that didn’t do any good, be- 
cause the tide and the wind drifted us from the wreck. 
We couldn’t do anything with the paddles.” (Empha- 
sis supplied.) 


It is inconceivable that the jury could have distorted 
this testimony in the manner that appellees have in their 
brief. True, the jury could have disbelieved this testi- 
mony, but if they did, the only other evidence in the case 
with respect to the failure to effect the rescue of Tuller 
was the testimony of third pilot-navigator Webbink, as 
follows (JA 472-473) : 


“Q. Well now, did you at some point hear some- 
one calling from the tail position of the plane? A. 
Yes, That was when I was with Captain Viruly in 
the cabin. I had my flashlight on, and I shone with 
the flashlight, and the outside of the cabin, and that 
time, heard calls on the tail somewhere. Definitely 
was not in the cabin; it was somewhere outside. 

Q. Well now, did you thereafter get into the dinghy 
with the captain? <A. Yes. 

Q. Did you have one of the paddles in the dinghy? 
A. Yes, sir. 
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Q. What was the paddle like? Can you describe it? 
A. Same paddle as you use in a canoe, I would say. 

Q. You paddle it the way you paddle a canoe; is 
that right? A. That is it. 

Q. Only this dinghy was a round, rubber dinghy; 
wasn’t it? A. Yes. 

Q. Did you try to paddle the plane [sic] around the 
wing to get to the tail? A. Yes, sir. 

Q. What happened? A. The dinghy just went 
around and around and drifted away from the air- 
plane. 

Q. You weren’t able— A. You could not control it 
at all. 

Q. And you couldn’t get back there? A. Could 
not.” (Emphasis supplied.) 


Clearly, this testimony does not support appellees’ dis- 
torted view of the evidence. If the jury chose to disbe- 
lieve the uncontradicted testimony of both Oudshoorn 
and Webbink, there was no evidence whatsoever upon 
which to base an inference that the failure to rescue 
Tuller was a “deliberate purpose not to discharge some 
duty necessary to safety” (American Airlines v. Ulen, 
supra). 


(e) The Failure to Advise the Passengers of the Location 
of the Life Jackets and the Failure to Instruct Passen- 
gers in Their Use. 


It is difficult to follow appellees’ line of reasoning with 
respect to this claim of wilful misconduct. The Irish Air 
Navigation Order concerning the notification to passengers 
of the location and use of life vests was read into evidence, 
not by defendants, but by plaintiffs as part of their affir- 
mative case. Pursuant to Article 11 of the Chicago Con- 
vention (61 Stat. 1180, 1183), an international treaty and 
therefore part of the supreme law of the land, the Irish 
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Jaws and regulations relating to the operation of aircraft 
engaged in international air navigation while within Irish 
territory were the laws and regulations to be applied to 
the flight involved in this litigation, and the trial court 
so ruled (JA 436). However, the Irish regulation relied 
on by appellees did not require notification to passengers 
of the location and use of life vests in the case of a land 
plane until “reaching 30 minutes’ flying distance from 
the nearest shore” (JA 439). Hence, this regulation, read 
into evidence by plaintiffs, was never violated. Appellees 
argue, however, that this Irish regulation must be inter- 
preted so as to require advice on life vests before take- 
off when the take-off is immediately over water. But this 
is not what the regulation says, and appellees may not 
now rewrite the regulation as they have attempted to 
rewrite the testimony. In any event, the complete answer 
to appellees’ contention is found in Goepp v. American 
Overseas Airlines, 281 App. Div. 105, affd. 305 N. Y. 830, 
cert. den. 346 U. S. 874, a Warsaw Convention case in 
which the appellate court ruled that the trial court should 
have granted defendant’s motion to dismiss plaintiff’s 
complaint insofar as there was any claim of liability in 
excess of $8,300, in the following language (p. 111). 


“As to the asserted violations [of Civil Air Regula- 
tions], even if the pertinent regulations were suscept- 
ible of varying interpretations, and defendant’s ver- 
sion thereof were incorrect, there is no proof that 
defendant’s interpretation was conceived in bad faith, 
that it was arrived at with any intimation that it 
was incorrect, or that it was arrived at, or effectuated, 
in a disregard of the possible consequences of an 
erroneous interpretation, These would be necessary 
elements to establish wilful misconduct. Wilful mis- 
conduct, as the trial court correctly charged, depends 
upon the facts of a particular case, but in order that 
an act may be characterized as wilful there must be 
on the part of the person or persons sought to be 
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charged, a conscious intent to do or to omit doing the 
act from which harm results to another, or an inten- 
tional omission of a manifest duty. There must be a 
realization of the probability of injury from the con- 
duct, and a disregard of the probable consequences of 
such conduct. The burden of establishing wilful mis- 
conduct rests upon plaintiff. (Ulen v. American Air 
Lines, [1948] U. S. Av. Rep. 161, affd. sub nom. 
American Airlines v. Ulen, 186 F. 2d 529, 533; Ritts 
v. American Overseas Airlines [1949] U. S. Av. Rep. 
65; Pekelis v. Transcontinental & Western Air, [1950] 
U.S. Av. Rep, 296, revd. on other grounds 187 F. 2d 
122, certiorari denied 341 U. S. 951; 65 ©. J. S,, 
Negligence, §9.)” 


Moreover, appellees’ argument on page 17 of their brief, 
that, “obviously, a life jacket worn around his chest and 
shoulders would have kept him afloat and alive,” is amaz- 
ing in view of their trial counsel’s declaration, in the 
absence of the jury, that his “sole purpose” in offering 
Tuller’s death certificate (Pl. Ex. 21 Id) in evidence was 
“to show that he died from shock and exposure and not 
from drowning” (JA 358). 


(f) Sabena’s Acts and Omissions as KLM’s Agent. 


As in the case of their arguments directed against 
KLM, appellees’ argument with respect to wilful mis- 
conduct and proximate cause on the part of Sabena 
consist of unsupported conclusions without regard to the 
record. Here again, appellees attempt to supplement an 
insufficient record by resorting to pure speculation and 
conjecture concerning what action Aer Lingus, the Irish 
airline, would have taken, without a line of evidence to 
support it. 
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The only evidence in the entire case with respect to Aer 
Lingus was contained in the answer of Sabena to Inter- 
rogatory number 4, read into evidence by plaintiffs’ 
attorney, and in the testimony of Melling, the KLM sta- 
tion manager at Shannon. Sabena’s answer to Inter- 
rogatory number 4 pointed out that the Operational 
Representative [Aer Lingus] was “responsible for ground 
handling of Carrier’s [KLM’s] aircraft” (JA 61). Melling 
testified that Aer Lingus looked after the actual physical 
handling of the flight, the passengers, ete. (JA 508); 
that Aer Lingus was the KLM operational representative 
at Shannon whom Sabena was supposed to notify in case 
of any retarded progress, to keep informed as to all 
movements of KLM aircraft, and to advise as soon as 
possible of any probable or known interruptions to sched- 
ules (JA 519-520). He further testified that at 4:40 in 
the morning of September 5, 1954, he met the man in 
charge of the Aer Lingus shift on duty and told him there 
was a report about the aircraft being out of communica- 
tion and for him to stand by (JA 521). Based upon this 
evidence and this evidence alone, appellees now argue, as 
they did to the jury in summation (JA 595-596, 635), 
that if Sabena had reported to Aer Lingus that something 
was wrong, Aer Lingus could have sent a plane up along 
the track of the take-off and that the crashed airplane 
would have been immediately discovered. 


To support such a conclusion the jury would have to 
infer from no evidence at all that Aer Lingus had search 
planes available and then draw the double inference, 
also from no evidence at all, that these available search 
planes would have located the crashed airplane sooner 
than the government search and rescue organizations did. 
This is precisely the double inference which plaintiffs’ 
trial counsel urged the jury to make (JA 595-596, 635). 
The impropriety of plaintiffs’ counsel’s summation in this 
respect and the total lack of any evidence to support 
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even one of these inferences is ‘clearly illustrated by the 
following questions, answers, objection and ruling which 
occurred during his cross-examination of Melling (JA 
523) : 


“Q. Do you know whether the Search and Rescue 
equipment there at Shannon had a plane available 
for use in connection with their search? A. No. 

Q. That is, they had no plane? A. They had no 
plane. 

Q. They relied upon the airlines to supply them 
with planes—— 


Mr. Junkerman: I object to that, if Your Honor 
please. No testimony of—— 


By Mr. Chapman: 


Q. Well, did they rely upon the airlines to—— 


The Court: May I just intrude for a minute here? 
He said they had no plane. 

Mr. Chapman: He said they had no plane, but I 
am asking him now if they relied upon the airlines 
to supply a plane when necessary. 

The Court: When you say ‘they,’ whom do you 
mean? 

Mr. Chapman: The Irish Search and Rescue 
authorities, 

The Court: That would be immaterial as far as 
the witness is concerned.” 


Plaintiffs studiously avoid any reference to the activi- 
ties of the Irish government air traffic control services 
and rescue coordination center to locate PH-LKY—activi- 
ties which commenced within one minute after the take- 
off. Instead, they persist in their groundless argument 
that Aer Lingus had facilities which would have located 
the crashed airplane sooner than the Irish government 
services were able to, despite the uncontradicted testi- 
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mony that the search and rescue facilities were provided 
by the Irish government, that the control officer in charge 
of the government air traffic control shift on duty was in 
charge of alerting the search and rescue organization 
(JA 509) and that when search and rescue is initiated the 
government organization takes over and Sabena merely 
assists (JA 184). In short, appellees’ entire argument 
with respect to proximate cause is based upon a complete 
rejection of the evidence and upon a series of inferences 
without any evidentiary support. 


Not only is appellees’ argument with respect to proxi- 
mate cause grounded in error, but so too is their argu- 
ment with respect to wilful misconduct on the part of 
Sabena. Nowhere do they claim that any specific act or 
omission on the part of Cousins, the Sabena chief dis- 
patcher, or on the part of any other Sabena employee 
constituted wilful misconduct. They appear to argue, in- 


stead, that a series of acts and omissions constituted wil- 
ful misconduct. However, under the court’s charge wil- 
ful misconduct had to be predicated upon the intentional 
performance of an act or the intentional omission of some 
act (JA 604). This is the generally approved and ac- 
cepted requirement both here and abroad and was prob- 
ably best expressed by Mr. Justice Barry of Queen’s 
Bench Division in the case of Horabin v. British Over- 
seas Airways Corporation, supra, at pages 486-487: 


«® © © You must look at each act, and you must judge 
that act—judge it, it is true, in the light of all the 
evidence about it, and in the light of all that you know 
about the case; but you must pronounce an indi- 
vidual judgment upon each specific act in the light 
of your knowledge of the whole case. You cannot just 
add up a number of acts and say that, although no 
one of them really amounts to misconduct, yet put 
together they show among the whole of defendants’ 
staff, including the pilot, so many small acts of care- 
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lessness that in the aggregate they amount to mis- 
conduct on the part of the defendants as a corpora- 
tion. That would be wrong. You must judge each 
act separately, and say whether or not misconduct was 
committed in relation to that particular act.” 


Viewed in this light, which is the only proper approach 
to the question, it is clear that no specific act or omis- 


sion on the part of any employee of either Sabena or 
KLM constituted wilful misconduct. 


Replying to Appellees’ Point II 


(a) As to the Irish Order and Life Vests. 


Although appellees’ counsel know that Dr. Tuller did 
not die from drowning and their trial counsel so stated 


on the record of the trial court out of the hearing of 
the jury (JA 358), he repeatedly insinuated to the 
jury in his summations that Tuller had died from 
drowning and the same false suggestion is made in the 
second paragraph of subdivision (a) on page 21 of ap- 
pellees’ brief in this court. 


Furthermore, no evidence was introduced at the trial 
as to the length of time that the plane flew over water 
on its flight from Amsterdam to Shannon, but plaintiffs’ 
counsel told the jury on summation that he thought that 
the trip over water was “about an hour”. Defendants’ 
immediate objection was not sustained by the court and 
plaintiffs’ counsel was permitted to continue with this 
type of argument (JA 630). This was contrary to the 
court’s ruling during the trial that what had transpired 
with relation to the trip from Amsterdam to Shannon 
was immaterial and would be excluded (JA 158, 286). 
If the point had been raised during the trial, defendants 
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could easily have proven that the plane was never as 
much as 30 minutes from the nearest land on its flight 
from Amsterdam to Shannon. 


(b) As to KLM’s Manual on Crew’s Duties. 


When plaintiffs’ counsel offered into evidence certain 
pages of a KLM manual relating to “Planned Ditching” 
(p. 162 of Ex. 7), defendants vigorously objected to it 
upon the ground that it was irrelevant, that it did not 
pertain to the situation in the case at bar which was a 
crash, and that it would give a jury the wrong impression 
(JA 46-49). In overruling defendants’ objection, the 
court said (JA 49): 


“The Court: When I charge, I will try to give the 
jury the situation.” 


However, the court never did charge or instruct the jury 


on this matter and defendants’ counsel was deprived of 
the right to except to the court’s failure to do so. This 
was a particularly serious error in view of the charges of 
plaintiffs’ counsel in summation concerning the failure of 
Oudshoorn to perform duties referred to in this irrelevant 
exhibit (JA 578, 584). 


(c) The KLM-Sabena Contract. 


Appellees’ attempt to justify the trial court’s failure to 
interpret the provisions of this contract to the jury by 
stating at page 22 of their brief that: “This contract was 
clear and unambiguous. There was no need for judicial 
interpretation”. Such statements belie the facts. When 
the plaintiffs first offered the contract into evidence on 
November 16, 1959, plaintiffs’ counsel admitted to the court 
that he proffered it “for the purpose of showing whatever 
the legal relation was between Sabena and KLM” and 
defendants objected to its introduction into evidence (JA 
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90). A discussior then took piace at the bench concerning 
the contract in which the judge expressed doubt as to its 
admissibility (JA 91-93). Subsequently, on November 
23rd, an extensive argument and discussion took place 
between court and counsel with respect to the admissibility 
of this contract and the relationship of Sabena and KLM 
as expressed therein, and the court, indicating great doubt 
as to the legal interpretation of the contract, again re- 
served decision as to its admissibility (JA 385-403). 
Finally, on November 24th, the court ruled on it, out of 
the hearing of the jury, as follows (JA 412): 


“With respect to the arrangement between Sabena 
and KLM, I rule it is admissible, as far as pertinent, 
and I will mark that on Monday.” 


At the next session of the court in chambers on November 
30th, the court marked in red pencil the parts of the con- 
tract “purporting to set forth the legal relationship be- 
tween the parties, the so-called flight operations service 
agreement” (JA 436). Plaintiffs’ counsel subsequently 
read these provisions to the jury (JA 440-442). 


Therefore, despite plaintiffs’ offer of the contract for 
the purpose of showing the legal relation between Sabena 
and KLM and despite the court’s delay of two weeks in 
ruling on its admissibility, the trial court never inter- 
preted this legal document for the jury but permitted 
plaintiffs’ counsel, in his summations, to do so and to 
assert to the jury that Sabena was guilty of wilful mis- 
conduct for allegedly breaching the terms of this legal 
document (JA 593-597, 632-633). 


(d) Rulings on Oudshoorn. 


At page 23 of their brief, appellees refer’to Ond- 
shoorn’s answer to a question in a statement made to an 
Irish investigator the afternoon after the accident but 
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they misstate the nature of the answer that was given. 
They argue that the statement proves that it was not lack 
of time that prevented him from sending a message. Yet 
the statement admitted over defendants’ objection did not 
contradict any such testimony—he stated that he did not 
think to send a message “because it happened so fast” 
(JA 316-317). 


At page 30 of their brief, appellees make the following 
statements: 


“The statement (Exhibit 19) was not received in 
evidence on any theory of impeaching the witness. 
It was properly received as proof of Oudshoorn’s 
real reason for not sending a message.” 


Such statements are demonstrably false and erroneous. 
As is pointed out in Wigmore on Evidence, Third Ed. 
§1018: 


“It is universally maintained by the Courts that 
Prior Self-Contradictions are not to be treated as 
having any substantive or independent testimonial 
value.” (Emphasis Wigmore’s.) 


The rule was similarly set forth by Mr. Justice Me- 
Reynolds, in speaking for a unanimous Supreme Court 
in Southern Ry. v. Gray, 241 U. S. 333, 337: 


“In an effort to discredit the passenger engineer, 
only witness to some circumstances, he was asked on 
cross-examination concerning prior contradictory 
statements; but the exclusion of all or any part of 
his evidence would not change the result. Of course 
the contradictory statements can have no legal tend- 
ency to establish the truth of their subject-matter. 
[citing cases]” (Emphasis supplied.) 


Appellees list four grounds upon which they claim the 
Statement was relevant and competent. An analysis of 
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these four grounds discloses that they are completely in 
error. The first ground listed by appellees is that the 
statement was admissible “by imputation”. They then 
cite two cases wherein drivers of trucks, whose negligence 
injured persons on highways, made statements admitting 
acts of negligence. Such cases obviously have no bearing 
on the issue of the admissibility of Oudshoorn’s statement 
in the case at bar. In the one case, Grayson v. Williams, 
256 F. 2d 61 (10th Cir.), the statement, while made several 
hours after the accident, was made by a party defendant 
to the action, whereas Oudshoorn is not a party in the 
case at bar. In the other case, Martin v. Savage Truck 
Line, 121 F. Supp. 417 (D. C. Dist.), although the state- 
ment was made almost immediately after the accident, the 
declarant was dead at the time it was received in evidence 
and it was against his pecuniary interest when made, 
thus qualifying as a declaration against interest rather 
than an admission of a party (See: Richardson on Evi- 


dence, 8th Ed., Sections 236, 238, 289). 


Moreover, it is difficult to see how Oudshoorn’s state- 
ment can be viewed as an admission imputable to KLM 
when it is remembered that both at the time of the 
taking of his deposition and the time when it was read 
into evidence, Oudshoorn was no longer employed by KLM 
and that an admission, by definition, is “a prior acknowl- 
edgment by one of the parties to an action that one of the 
facts relevant to the issues is not as he now claims” 
(Richardson, supra, Section 267). At the time Oud- 
shoorn’s statement was received in evidence, it was not 
KLM but the plaintiffs, through their own witness 
Oudshoorn, who had claimed that the reason he had not 
sent a distress message was because of insufficient time. 


The second ground listed by appellees for the admission 
of Oudshoorn’s statement was that it is a “memorandum 
made in the regular course of business”. The cases cited 
under this heading do not support appellees’ argument. 
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The reports ruled admissible in Pekelis v. TWA, 187 F. 
2a 122, were the reports of formal boards set up by TWA 
to investigate accidents. One was a regional accident 
investigation board, another was a maintenance investiga- 
tion board, and a third was an international division of 
the company. It was the reports of these boards which 
the Second Circuit held to be admissible in that case under 
the business entry statute. Parenthetically, it should be 
noted that in Chapman v. United States, 194 F. 2d 974, 
cert. den, (1952), 344 U. S. 821, 73 S. Ct. 19, the Fifth 
Circuit completely disagreed with the Second Cireuit and 
ruled that such reports were not admissible. The cases of 
Tansey v. TWA, 97 F. Supp. 458, and Stewart v. Whitney, 
1941 U. S. Av. 24, cited at page 27 of appellees’ brief, 
involved a motion for discovery and inspection and a 
motion for an examination before trial, respectively, and 
they obviously had nothing to do with the issue of the 
admissibility of the Oudshoorn statement in the case at 
bar. 


The third ground listed by appellees at page 27 of their 
brief, is that the statement was admissible as made “in 
the course of an agency”, and the fourth ground, specified 
at page 29 of their brief, deals with “res gestae”. 


Richardson on Evidence (8th Edition), Section 329, 
answers both of appellees’ arguments under these head- 
ings, as follows: 


«e © © But a declaration made by an agent without 
authority (Taylor v. Commercial Bank, 174 N. Y:. 
181, 66 N. B. 726, 62 L. R. A. 783), or while not acting 
in the discharge of his duties as agent (State Bank 
v. Brocton Fruit Juice Co., 9208 N. Y. 492, 102 N. EB. 
591), or after the agency has terminated is not an 
admission receivable against the principal. See, also, 
Turner v. Northwestern Mut. Life Ins. Co., 232 N. Y. 
171, 133 N. E. 435. 
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In determining admissibility, particularly in per- 
sonal injury cases, the cases frequently invoke and 
apply the res gestae concept. Thus, in Luby v. Hud- 
son River R. R. Co., 17 N. Y. 181, 133, in holding in- 
admissible the declaration of defendant’s motorman 
made after the accident that he could not stop the 
car because the brakes were out of order, the Court 
said: ‘The declarations of an agent or servant do not 
in general bind the principal. Where his acts will 
bind, his statements and admissions respecting the 
subject matter of those acts will also bind the prin- 
cipal, if made at the same time and so that they con- 
stitute a part of the res gestae.’ On this principle, 
in Golden v. Horn & Hardart Co., Inc., 244 App. Div. 
92, 278 N. Y. S. 385, aff’d 270 N. Y. 544, 200 N. BE. 309, 
an action against a restaurant by a customer who 
slipped and fell on defendant’s steps, evidence that 
after the accident the manager said to the bus boy, 
‘I thought I told you to take care of those stairs’ was 
held inadmissible. See, also, Vadney v. United Trac- 
tion Co., 188 App. Div. 365, 177 N. Y. S. 114; Molino 
v. City of New York, 195 App. Div. 496, 186 N. Y. S. 
742.” 


In attempts to justify their error in impeaching and at- 
tacking the credibility of Oudshoorn, their own witness, 
and in asking the jury to disbelieve his uncontradicted 
testimony, appellees quote out of context part of Section 
908 of Wigmore on Evidence. That section, however, is 
tied in with Section 907 of that treatise which reads as fol- 
lows: “$907. Contradiction by Other Witnesses, not for- 
bidden.” The caption of the succeeding section from which 
appellees quote in part omitted the word showing that it 
was tied in with the previous section. The correct head- 
ing of the section from which appellees quote, reads as 
follows: “4908. Same: Contradiction as involving Im- 
peachment.” 


22 


In other words, Wigmore points out in Section 907 that 
one may contradict one’s own witness “by other witnesses” 
for the purpose of demonstrating “an error of the first 
witness”. That is quite different, however, from saying 
that one may impeach and discredit one’s own witness and 
ask a jury to disbelieve one’s own witness when there is 
no contradictory testimony by other witnesses. As fur- 
ther evidence that appellants’ contention with respect to 
this matter is correct, we respectfully invite the court’s 
attention to the fact that in the 1959 supplement to Wig- 
more on Evidence under Section 908 (the very section 
quoted by appellees) there is the following footnote: 


“Contradiction does not necessarily involve im- 
peachment: 


Missouri: 1945, Talley v. Richart, 353 Mo. 912, 185 
S. W. 2d 23, 26 (Douglas, J.: ‘Impeachment is di- 
rected to the credibility of the witness for the pur- 
pose of discrediting him . . . Contradiction, on the 
other hand, is directed to the accuracy of testimony 
and supplies additional factual evidence to be con- 
sidered along with such testimony. Such evidence as 
is relevant to the issue may not be excluded because 
it contradicts another witness called by the same 
party, whether such witness is friendly or hostile’; 
see §907, Note 6, ante).” 


(e) The Denial of Defendants’ Right to Except to the 
Charge. 


On page 31 of their brief, appellees state that the dis- 
trict court did not deny appellants the right to take ex- 
ception to the charge. They then state that they quote 
in full “the pertinent colloquy between the court and 
counsel”. However, they conveniently omit the portion 
of the record which showed that the court permitted 
plaintiffs’ trial counsel to except to his charge (JA 647). 
Then, after two of plaintiffs’ counsel completed their “col- 
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loquy” with the court'and it became defendants’ turn to 
note exceptions, the court peremptorily denied defendants - 
the right to express exceptions. The court’s comment that 
“there is no exception to the charge. Now don’t tell me 
that there is”, could have only one meaning. 


Replying to Appellees’ Point III 


Appellees persist in attempting to justify their counsels’ 
prejudicial argument to the jury with respect to Aer 
Lingus by stating that “it is reasonable to suppose that 
Irish Airlines had planes available” (Brief, p. 32). We 
submit that we have amply demonstrated both the un- 
reasonableness of such a supposition—not inference—and 
the complete lack of any evidentiary support for it here- 
tofore in this brief. 


Replying to Appellees’ Point IV 


In their brief under this point heading appellees inac- 
eurately refer to Tuller’s net income and attempt to 
justify this shocking verdict by using such inaccurate 
figures. Furthermore, they implicitly contend that although 
they introduced no proof as to the amount of pecuniary 
loss sustained by the plaintiffs that it was unnecessary for 
them to do so. Thus, they argue that the jury could 
compute damages by simply deducting Tuller’s supposed 
living expenses from his expected income and reduce that 
resultant figure to present value. However, this resultant 
sum would not only represent what he would have given 
to his family, but also what he would have accumulated 
and it is arrived at in complete disregard of the trial 
court’s charge which limited damages to contributions 
which the testimony and evidence showed the plaintiffs 
had been receiving and might reasonably have expected 
to receive in the future. 
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. Upon the pre-trial representations of plaintiffs’ at- 
torneys, it was stipulated that Tuller’s earnings were 
$26,856 at the time of his death (JA 31). Bostwick, his 
superior, had difficulty at the trial in justifying this 
amount. He first said that Tuller’s base salary was 
$23,000 plus a bonus of $3,450, at the time of his death, 
and then said it was $21,500 plus $1,916.67 in lieu of vaca- 
tion pay and a bonus of $3,450 (JA 197). Finally, the 
court ruled that it would let the witness’ original answer 
of $23,000, plus a bonus of $3,450, stand (JA 198). 


While Mrs. Tuller was on the stand she read from 
their 1953 income tax return showing federal income tax 
deductions of $7,254.28 plus deductions for other taxes, 
interest paid, etc., totalling $1,293.58, or a grand total 
of deductions amounting to $8,547.86 (JA 360). If we 
subtract this latter amount from the over-generous stipu- 
lated amount of $26,856 (rather than the amount of $26,450 
which the trial court allowed to stand) we have a net 
income after deductions totalling $18,308.14, rather than 
the $20,000 claimed by appellees at page 34 of their brief. 


At the bottom of page 33 of their brief appellees state: 
“Practically all of his earnings, after taxes, were spent 
by Dr. Tuller on maintaining his home and his family”. 
This was not the testimony in the case. Mrs. Tuller testi- 
fied that during the last year “Just about everything” 
went to household expenses (JA 367). But she explained 
that that was a rather unusual year due to her child’s 
illness (JA 368). The child was sick from November 1, 
1953, through September 1954. During this period of un- 
specified sickness they had hospital and doctors’ bills 
and were forced to rent a house on a lake in New Hamp- 
shire (JA 372). The two children, then 13 and 8 re- 
spectively, and normal, healthy-looking girls, attended the 
trial and were presented to the court and jury by plain- 
tiffs’ counsel while Mrs. Tuller was testifying (JA 364). 
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Appellees’ attempt to justify the verdict (1) by taking 
a figure of $15,000 (as alleged annual contributions of 
Tuller to his wife and children) out of thin air, (2) by 
multiplying that sum by 36.5 years, and (3) by discount- 
ing the product of the two figures by the low discount 
rate of 244%. $15,000 multiplied by 3644 was pounded 
into the ears of the jury over and over again by plain- 
tiffs’ counsel despite defendants’ repeated objections (JA 
602-604). The court never instructed the jury that the 
law did not require them to follow such a formula. It 
never instructed the jury that the two children, who would 
be 49 and 44 years of age in 3614 years, would not nor- 
mally be expected to be supported by their father after 
reaching the age of 21. 


Although appellees quote De Vito v. United Air Lines, 
Inc., an old district court case in the Eastern District of 
New York, to justify a 214% discount rate (Brief p. 38), 
they studiously avoid mentioning the Second Circuit’s re- 
jection of such a low discount rate in the case of Alezx- 
ander v. Nash-Kelvinator Corporation, 271 F. 2d 524 
(Nov. 1959), its most recent pronouncement on the sub- 
ject. In that case, in ruling that awards to a husband 
and wife in an automobile accident were excessive, the 
court said (p. 527): 


«e * * No reason is stated for using a 214 per cent 
rate. It should be not less than 4 per cent. * * *” 


Appellees also cite the large verdict awarded by Judge 
Kaufman in Rogow v. United States, 173 F. Supp. 547 
(May 1959), at page 35 of their brief. Judge Kaufman’s 
statement of the facts in that case show (p. 559) that 
Rogow was 36 years of age at the time of his death; that 
he was survived by a wife, also 36, and two children: a 
daughter, aged 5, and a son, aged 3. He was an outstand- 
ing professional writer whose annual income was between 
$27,125 and $22,468, for the four full calendar years pre- 
ceding his death. In the year immediately preceding his 
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death his earnings were $23,623. In the case the court 
accepted a 314% discount advanced by the plaintiff and 
not contested by the defendant (p. 560). Although ap- 
pellees emphasize that the award against the government 
in that case was $242,985.05, it seems only fair to state 
that after the government served a notice of appeal, the 
plaintiff settled for an amount approximately one-third 
less than the amount of the award. 


Appellees cite the case of O’Connor v. United States, 
269 F. 24 578 (2d Cir.), as an authority in their favor and 
quote (Brief, pp. 36-37) from portions of an appendix 
and part of a preliminary paragraph of the Court of 
Appeals decision in that case. However, they omit some 
of the most important things the Court said in its deci- 
sion reversing the trial court’s award for the second time, 
to wit (269 F. 2d 578, 583): 


“At a new trial consideration should also be given 
to the termination of the decedent’s responsibility to 
care for and maintain the child after the child achieved 
his majority. Absent evidence to show it would be 
reasonable to suppose that the deceased would have 
continued such care and maintenance beyond minority 
for some period of time, then, when the child would 
have become 21 years old or at the end of the period 
when such care and maintenance would have ceased, 
the wife would be entitled to a maximum allocation 
to herself of no more than one-half of the household 
and family expenses.” 


The court then said (p. 585): 


“The principal errors were: (1) the failure to 
allocate to the decedent himself one-third of the bene- 
fits derived from his earnings which could reasonably 
be expected to be dedicated to household and family 
use until his child became 21 years old and one-half 
of the benefits thereafter; (2) the failure to deduct 
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’ anything from his gross earnings for Federal Income’ 
Taxes; and (3) the failure to discount. for present 
payment the total anticipated earnings over the period 
of his life expectancy.” 


In its concluding paragraph, the opinion pointed out 
that according to the trial court’s own findings on the 
second trial, the recoverable damages should have been 
“fixed at $90,000” plus interest [rather than $150,000]. 


At page 39 of their brief appellees cite but misstate the 
facts in Fairmount Glass Works v. Coal Co., 287 U.S. 
474, an action involving a breach of contract. They state 
that the Circuit Court of Appeals in that case “had 
ordered a reversal unless the plaintiff stipulated to a 
reduction in the amount of the verdict” and that the 
Supreme Court reinstated the verdict. However, the 
actual verdict was for the sum of $1, and the Court of 
Appeals attempted to increase rather than reduce that 
sum. Its order provided (pp. 478-479) : 


“If within thirty days the parties shall stipulate that 
the judgment be modified by substituting for $1 the 
sum of $18,500 * * * the judgment as so modified 
shall be affirmed; otherwise the judgment shall be 
reversed and a new trial be had * * *.” 


The parties did not so stipulate and the Court of Appeals 
remanded the case to the district court for a new trial. 
The Supreme Court however, reversed the Court of Ap- 
peals and reinstated the $1 verdict. The part of the 
opinion of Mr. Justice Brandeis quoted in appellees’ 
brief dealt with review of a trial court’s action in grant- 
ing or denying a motion for a new trial for error of fact. 
However, he also indicated that (p. 482): 


«* © © Under certain circumstances the appellate court 
may enquire into the action of the trial court on a 
motion for a new trial. * * *” 
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This fact was further underscored in the dissenting opin- 
jons of Mr. Justice Stone and Mr. Justice Cardozo in 
the same case wherein they stated (p. 486) : 


“A verdict found in contravention of the instructions 
of the court may be reversed on appeal as contrary 
to law. 

So much the prevailing opinion apparently con- 
cedes.” 


Moreover, as this Court has pointed out on several 
occasions, a federal appellate court may reverse for 
excessiveness of the verdict where the verdict is so grossly 
excessive or monstrous as to demonstrate clearly that the 
trial court has abused its discretion in permitting it to 
stand (Hulett v. Brinson, 97 App. D. C. 139, 229 F. 2d 22; 
Rankin v. Shayne Bros., 98 App. D. C. 214, 234 F. 2d 35; 
Haycock v. Christie, 101 App. D. C. 410, 249 F. 2d 501). 


And that is true in the case at bar. As a matter of law 
there was no evidence to support a finding of wilful mis- 
conduct against the defendants nor evidence to support 
such a verdict and this Court not only has the absolute 
right but also the duty to reverse the trial court in deny- 
ing the motion to set aside the verdict. 


CONCLUSION 


The judgment in plaintiffs’ favor in the sum of 
$350,000 should be modified and a judgment directed 
in plaintiffs’ favor in the sum of $8300 or, in the 
alternative, the judgment should be reversed and a 
new trial ordered, with costs to defendants. 


Respectfully submitted, 


Wuuiam J. JuNKERMAN 
James B. McQuiiuan 
Counsel for Appellants 


